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On page 678, m the head-note in paragiaph (beginning fiom the 
word obiter, lead ‘oi’ foi 'of’ 
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On page 710, in the head-note, read ‘January 10’ jot the words ‘N\neiu- 
bei 1/ on the margin 



JUDGES Ol^ 1 ilE HIGH COURT OF JUDICATURE 
A1 ALLAHABAD 


1961 


Chief Jiiilice 

I he Honouiablc Orby Howeij, Moothanc 

(On lc\n<' j)it‘paialoi\ to uMiunuui Iioin ITlli [aiiiian 
Rcnied on i()th !h‘I)iu.ii\ H)6i) 

The Honoina])]c M C Drsvi 

(Acting lioin J 7 th )anuai\ 

(onfnnied on 17th fohinaiv 

fudges 

The Hon’ble Mr. Jusiice M C Desai 

(up to 16th Januaiy, i()6i) 

The Hon’ble Mr. Ju.stice V Bhargava 
I'he Hon’ble Mr. Justice R N Gurtu. 

(Retired on nGth Apiii, kjGj) 

’Ehe Hon’ble Mr. Justice Nasir Ullah Beg 
The Hon’ble Mr Jusiice Basudeva Mukerji 
The Hon’ble Mr Justice A N Mut.i.a 
The Hon’ble Mr Justice S N Sahai 

(Rctiied on uHh |aniiar\. if)6i) 

The Hon’ble Mr Justice Y D Bhargava 

(Retired on ^oth Apid, iqGi) 

The Hon’ble Mr. Justice Bai.r.am Upadhya 

(Ret lied on 18th May, 1961) 

The Hon’ble Mr Justice V G Oak 
I’he Hon’ble Mr Justice A P Srivastava 
The Hon’ble Mr Justice J K Tandon 
The Hon’ble Mr. Justice Jagdish Sahai 
The Hon’ble Mr Ju.stice Bisiiambhar Dayal. 
The Hon’ble Mr Justice J N. Takru 
The Hon’ble Mr. Justice B N Nigam 
The Hon’blc Mr Justice S S Dhavak 
The Hon’ble Mr Ju.stice S K Verma 
The Hon’ble Mr. Justice W Broome 
The Hon’ble Mr Justice D S Mathur 
The Hon’ble Mr Justice D P Uniyal 
The Hon’ble Mr Justice S N Dwivedi 
The Hon’ble Mr Justice Ram Asrey Misra 
The Hon’ble Mr. Justice K. P Mathur 
The Hon’ble Mr. Justice T. Ramabhadran 

(Took his seat on snd Febiuaiy, 1961) 

The Hon’ble Mr. Justice Brij Lai, Gupta 

(Took his seat on 35th April, 1961) 



COUNCIL OF LAW REPORTING 


1961 

Px'sidrnI 

I he noiTblc Mr ji’siu.i Basidina NfuvUi 
Manbrrs 

Mk C.oFAt. BI'UARi, Adnocafe 
Mr. |AGi)i.sn SwARXii’, Advocate 
Mr 1 ) U Sf.ih, Btn -al-Laxv 
Mr C S Svran, Bai -at-Law 

Secretary 

Mr Krishna Smiai, Advoenfr 



TABLE OF CASES REPORfil>' 


SUPREME COURT 


APPELLATE CIYIL 


Page 


Aksh.ubt*i Lai, Dr v. Vuc-Chancellei, Banaias Hindu University 710 
DiainoiKl Sug.ii Mills Lid x> State of Uttar Pradesh WS 

State of Uttai Pradesh v. Babu Ram Upadhya 509 

State of Uttai Piadcsh v The Basti Sugai Mills Co Ltd 384 

The District Board, Gha/ipui v. Lakshmi Narain Sharma 373 

APPELLATE CRIMINAL 

Rhagwati Sai.ui u. State of Uttat Pradesh 740 

P C. Joshi i'. State of Uttai Piadesh 361 

Padam Sen r;. State of I’ttar Pradesh 352 

Saijoo Prasad v State of Uttar Piadesh 603 

Suiaipal Smgh v State of Uttar Pradesh 565 


HIGH COURT 

APPELLATE CIYIL 

Arim Uddin Ashraf Chaudhri v. Municipal Board, Bara Banki 988 
Badri Prasad v Jagaimath 308 

Chandiawati Tewan x< Uttai Piadesh Cioveinment 141 

Dwaikanath Munshi v. Gayatri Devi 678 

Kundan Lai n Unton of India 169 

L C Agarwal v Municipal Boaid, Hapur 732 

Ma)eecl Uddin t Syed Ghulam Hasnatn Naqvi 300 

Mohammad Habibui -Rahman Khan v. Abdul Qadir Faruqi . 17 

Mohammad Luqman Sharif v. State Transpoit Authority Tri- 
bunal, Lucknow 201 

Paras Ram v Siimati Janki Bai a/iac Savitri 932 

Regional Transport Authority, Gorakhpur v Kashi Prasad 

Gupta . . - .52 

Srimati Buthunia ?> Sub-Divisional Magistrate 674 



ii 


fable of cases refortep 


State ot Uttar Pradesh x'. His Highness Mahaiafa Bu|endia 
Singh 

State oi Uttai Pradesh Sudaishan Deo 

U P State a Muitaza Ah 

Vikaima Smgh v Srimati Parbati Kunwai 

Wahid Husain Syed v. Maharaj Kumai Mahmud Hasan Khan . 

CIYIL REYISION 

Malik Nizamuddin v Sheo Prakash 

Shyain Sunder Lai v. Lakshmi Narain Mathui 

Sii R im xf Gann Shanker 

CIYIL MISCELLANEOUS 

GhuLmi Mohmddin xf Munsif, Etah 

Jugal Kishoic u The Wealth Tax Officer Special Ciulc ‘C’ 
Waid, Kanpni 

Jwala Prasad v Jwala Bank Ltd 

Krishna Chandra Gupta v, Prayag Naiain 

Messrs Naim Tal Bank Ltd t; The Commissioner of Incometax. 
U P and \ P. 

Mubarak Ah Khan v Land Management Committee, Akoharia 
The^Agra Bullion Exchange Ltd., Agra u. Commissioner. Income- 


APPELLATE CRIMINAL 

Budh Sagai v State 
Chhiddi V State 
Kajit Ram v State 
State t; Ashanand Kurmi 
State V Ram Dayal 
State T' Yaqub 


Ptabhu Naiam 
Raj Naram v 


CRIMINAL MISCELLANEOUS 

Smgh V Superintendent Central Jail, Varanasi 


Ram Abhilakh v. State 


S N Tangri v State 


Pii^r 

2 % 

.5110 

767 

126 

1 

8S4 

2H7 

lai 

78.'> 

.‘1951 

252 

920 

.'521 

26 

24. I 

416 

609 

851 

758 

298 

215 

.827 

33 

209 

315 



INDEX 


Page 

Code of Civil Procedure, 1908, ss. 47 and 60 141 

^ss 75 and 151, O. XXVI, O XXXVIII, r 5, O XXXXI, 

r. 7(1)(5), O. XL, r. 1 352 

s. 102 - . 287 

ss 114, 117, O. XLVII 399 

Code of Criminal Procedure, 1898, ss. 46. 80 315 

ss. 173 and 117 758 

ss 198 and 198-B - 361 

s 491 - . 427 

ss 520, 423 (l)(d), 517, 439 (1) (4) (5) 269 

Constitution of India, 1950, Arts 14. 19 cl (l)(g) and (6) . 384 

Art. 19 . . 33 

—Art 19(l)(g) 740 

^Art 20(3) . 851 

^Arts. 21, 22 and 226 417 

^Art 22 ' 315 

Art 31-B 236 

Arts. 154, 309, 310, 311 509 

Art 226 52,252, 

674 ,732, 
949 

Art 226,19(1) (f) (g) and 31 321 

Arts 248, vii .Sch. List I Entries no 86 and 97 785 

Seventh Sch. List II Item 52 573 

Criminal Law Amendment Act, 1932, s 7 33 

Essential Commodities Act, 1955, ss. 7 and 11 758 

Essential Supplies (Temporary) Powers Act, 1946 s. 11 749 

Foreigners Act, 1946, ss. 2, 14 . 215 

Foreigners’ Laws (Amendment) Act, 1957, s 2 215 

Foreigners’ Order, 1948, para 7 215 

Government of India Act, 1935, s 241 (4) 169 

Hindu Law of Inheritance (Amendment) Act, 1929 126 

Hindu Mamage Act, 1955, ss. 10 and 24 932 



11 


INDEX 


Indian Arbitration Act. 1940, 'i 29 
Indian Income Tax Act, 1922, s 4(3)(i) 

Indian Income Tax Act, 1922, s. 10(1) 

Indian Paitnership Act, 1932, s. 69(3) 

Indian Penal Code. 1860. ss 21. Kxp. 2 and 16.3-A 

ss. 218 and 466 

s 302 

, 305 


243 

920 

1 

3.'>2 

8.'>1 

609 

293 


Indian Railway Lstablishment Code, rules under 

lion and Steel Control ol Production and Distribution Ordei. 
1941, cl io-r> 

Land Acquisition Act, 1894, s 18 
Limitation Act, 1908, s 22 

Motor Vehicles Act. 1939, .ss 2 21), 44, 48 and 64 

Chs IV, IV-A, ss. 43, 47, 48. 68(c). (F), (G) 

Motoi Vehicles Rules, r. 72(o) 

Paddy (Restriction on Movement) Order, 1958, s. 3 . 

Payment o£ Wages Act, 1936. ss 7(2)(A) and 1.5 

Police Act, 1861, s. 7 

Prevention of Corruption Act, 1947, s .5 

Prevention of Food Adulteration Act, 1954 ss 2(xiii) 7 and 16 
Preventive Detention Act, 1950. s .3;A)(ii) 

ss 3, 7 and 9 

.ss 5(l)(d) and 5(2) 

.Sea Customs .A.ct, 1878, s 178-A 
I’ransfer of Propeity Act, 1882. s. 106 
Wealth Tax Act, 19.57. s 3 
'Local) 


169 

740 

988 

126 

201 

52 

201 

7.38 

169 

509 

.365 

60S 

.316 

427 

416 

321 

678 

785 


Banaias Hindu University Act, 1915, s 5(2) 

Banaias Hindu University (Amendment) Act, 1958 s 19-A 
Oidei no. 6 Item no 30 . . 

Court Fees Act, 1870 (as amended by and in its application to 
Uttar Pradesh) s 7 (iv-A) . 

High Court Rules, 1952, r 6 ch vni 

Letters Patent (High Court of Judicatuie, Allahabad) 1866, cl. 10 
Police Regulations, para 486 

Regulation under notification no. 6471 /XI— 226-46. dated 9th 
JNovember, 1946 


732 767 



INUt \ 


111 


Pai^r 


U P ('Tempoi ary) Contioi of Rent and K\iciion Act, 1917. s ‘1 (?78 

« 7(l)(c), 7-A (1)(2). '1(2) and i 4 undei s 17 831 

s 53(1) ^00 

U P District Boards Act, 1922, ss 91, 10(> and I74.'2^r/A 373 

U P, Geneial Clauses Act, s 16 732 

United Piovinces Hi^h Courts Amalgamation) Oidti 19 tS, 
d 7 

United Provinces Industnal Disputes Act 1917, s 3 d (/;) 
and {(i) . 

United Provinces Land Acquisition Rehabilitation) Ad. 1948. 
s lid) Pioviso 

United Provinces Land Tenure (Legal Pioceedings) I'Rcanoval oi 

Difficulties) Order, 1952, paras 2 and 3 223 

U P Municipalities Act 1916, s 69-A (4) 732 

s 87-A 181 

s 87-A f3)r4)(5) 252 

s 297 767 

U P Municipalities (Amendment) Act, 1953 s 38{2) 767 

United Provinces Panchayat Raj Act, 1947 ss 15, 11, 37(r/) 

and 111 373 

s 83 rules under ()7/( 

U P State Road Transport Seivicc ("Decelopment) Rules, 1958 

rr 4(1) and 10 52 

U P Sugarcane Cess Act, 1956, s 3 573 

United Provinces Tenancy Act, 1939, ^s 168 and 251 223 

U P Town Areas Act, 1914, sub-s (1) (3) and (4) 181 

Uttai Piadesh Zamindan Abolition and Land Reforms Ad, 1951 

ss 7, 153, 166, and 200 223 

s 117 %6 

U P Zamindan Abolition and Land Refoims Rules 1952, 1 115 

sub-rr C, D, F and G 26 


Actual date of order, if to be included m computing the penod 
of ‘Twelve clay.s” provided in s 3(3) of the Pievciuive Deten- 
tion Act 

Cess on entry of nigarcane into the premisses of a factory— 
Competence of State Legislature to impose— Intnpretation 

of Statute.^— Rules on — U P Sugarcane Cess Act, 1956, ,9 3 

Constitution of India, 1950 Seventh Schedule. List 11. Item 



INDEX 


iV 


The U P Sugjucane Cess Act, IDBt). icpUuing the e.trhci 
eiidctmcnls on the sub|cci authoii/ing niiposition of toss on 
entry of sugarcane into the pieniises of a fattens is hesotul 
the legislative competence of the State and, theiefoie, invalul 
because it is not roveictl by oi consistent with futry ul! of the 
Stale List — Taxes on the entiv ol goods into a lot.il ate.i 
from which .done the powei in tjiiestion mas achnitledlv he 
derived 

In ad)udgiiig the scope of the entry aforesaid nr the meaning 
of the woicls ‘local area’ theiein. the following rules of inter 
pretation may be kept in view. 

ii) there is a piesumption in favour of tonstuulion.ilits 
which, however, must he lialanced betsveen. on the one 
hand, the statutory lule that words corifcTiing the posset 
of legislation should be interpretc'd libeiallv and the 
poweis contened should be given the widest amplitude 
and, on the olhei, the rule of caution that the couits can 
not, in then anxicts to pieseive the posvei of legislature, 
extend the meaning of the words beyond then leasonahle 
connotation, 

(ii) in constimng the meaning of the svouis used in 
a statute it is legitimate to have lecouise to the terms and 
hisioiy of the previous legislation on the sul))ctt along 
which the Legislatinc must be presumed to have proceed- 
ed in flaming its statute, 

(ill) It is true that when words and phi uses picvicmslv 
interpreted by the couits are used by the Legislature in a 
later enactment replacing the previous statute, there is a 
presumption that the Legislature intended to convey by 
their use the same meaning which the courts had already 
given to them. This piesumption can howcvci only be 
used as an aid to the interpretation of the latter statute 
and should not be considcied to be conclusive The pic 
sumption will be strong whcic the woids of the picvious 
statute have received a settled meaning by a seiies of 
decisions m different couits of the country, and paiti- 
culariy strong when such interpretation has been made 
or affirmed by the highest court in the land The pre- 
sumption will, on the other hand, be naturally much 
weaker when the interpretation was given m one solitarv 
case and was not tested in appeal; 

(iv) the courts cannot re-write the law for the purpose 
of saving a portion of it. Nor is it for the Court to offer 
any suggestion as to how the law should be drafted in 
order to keep it within the limits of legislative competence. 
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The propel meaning, theietorc, to he atiaclied to the iv’orcls 
‘local area’ m entry 52 of the State List m the Constant inn 
(when the aiea is part of the State imposing the law) is that 
It IS an atea administeied by a local bodv like a miniKipaht). 
a district boaid, a local board, a union boaid, a Pancha\at oi 
the like The premises of a factory is not a 'local aica’ as .such 
and the entry of goods into the same cannot, theiefoie, be 
taxed. 

{Per Ayyangi’R, J., contra) The tcim ‘local aiea’ has no 
doubt the meaning attached to it by the inajonty iudgnieni 
The real vice of the charging section ,^(1) in the A(t, htiwesei. 
rests not in that it confines the levy to entry of t.uie in the 
premises of a factory but in ecpiating the premises ol a factorv 
with a local area The power does extend to taxing enttv 
of goods from one local area to another and, in actual cxcicise 
of power, this need not extend or apply to all entries but inav 
be limited to entries from one local area to the piemi,scs of a 
factory in another local area The limitation on the power 
IS that movement of goods in one and the same local aiea 
cannot be taxed The charging section would, thcicforc, he 
ultra vires, only in so fai as it includes or allows a lew on cane 
entering a factory from within the same local aiea m 
which the factory is situate and that for all othei cases the 
A\ct would be good and those would be valicllv le\i.d)lc II 
would be in consonance with the canons of interpict.ition to 
read the impugned section accordingh 

Diamond Sugar Mills Ltd v .State of Uttar 
Pradesh 


Agriculturist— Defined and explained 

Rmount for charity— Portion of company’.s receipts on .ucouni 
of and earmarked for chantv. whether liable to income tax 
“Any Court of Appeal,” meaning ol 

Hindu Mairmge Act 

1950— When no valuation given, noi possible to be fixed on 
the petition under .s. 10 of the Act. if lies to the IliMi Couit 
or to the Distiict Judge ^ 
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foycement of, whether by the Partnership Act—Jndinri Arhit 
ration Act, lO-lO, .s 29 — Indian Partnership Art, 19.12, s. 69(.‘5) 

s 90 K*" application m the tiial court undei 

of the Aibitration Act, 1940, piaving that the aarcement 

bVolLed%oT paitics for decision by aUntrator 

oe oicterecl to be filed m the court and the court he nleised m 

wrnSL“e"d “xh) “ ‘‘‘S’T “ f'™ 
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Held, that an appluattoii uiulei s 20 of the liuhaii Arbitia 
aon Act foi cnfoH mg an aibmatioii agiccnirnt ui irspcu of an 
uniegisteicd paitneiship is banal h% thr pnnisions cif s 
of the Indian Purineishi]) '\cl. lalling, as n d<ics, within thr trim 
*‘othci pKKcedings’' uuludcd theunu 

Wahid Hussain. S\(‘d v, Mihaiaj kuinai Mah 
uuid Hasan Khan 

business — Loss of cash b) dacoia. if atimissihlr ds a d(‘ 
due lion m computing the assessee’s nu nine fioin it niuhn s 
lOH) of the liHiian Income 'Fax Art 

Banaras Hindu University Act, 1015, > 5f2) lead with amend 
mg Act of 1058, s lO-A Oulei no. 0, St. no. 00 Diverse 
modes and pioct'dine foi excuise of the powci* l>v the Vtu 
vcisiiv to tciminate seuices of its emphnees ^ Whether and 
how fai cuinuLiti\e 

Charge of mala fides, when established 

Charge-sheet^ — submuted bs a police oflicei, li. amounts to a 
repoit in willing within the tenns of s 11 of the Essential 
Commodities Act, 1055 

Code of Civil Procedure, 1008. ss 47 and fK)(l)/c). 

(ation oj — 7 hr woni to^iu nllnijsf'' defined and explained 
Held (pef Nic,am. | )— 

i) that the cjiicstion whelhci a peison is an agucultuust 
01 not IS a cpiestion of fact to be cletei mined on the cn 
(umstanccs of c\uh case, 

('ll) that no inflexible uile oi saidstick can be laid down 
and the cpicsiion must be* dcxiclcd essentiallv on the* cii 
rumstances of each case foi we aic of the opinion that tlieie 
may be so many \anatK)ns in the cncumstaiues of exuh 
cas(‘ that no inflexible uilc should be hud down, 

(ill) that ordniaiily whcthei <1 pcison is <in 4igri< ultuiist 
or not IS not a question tinning on the souiccs of his income 
!)iU on the natuic of his occupation If hc' cngag’cs pen* 
sonally ui aguculture m oidci to earn his livelihood, i e., 
not as a hobby and devotes most of his time, enetgy and 
skill to agiicultiiic then he would normally be entitled to 
be classed as an agnculturist , 

. (iv) that he must actuely take pan in the pioccss of 
cultivation either by tilling oi actively diiecting and super- 
vising on the spot the process of agriculture A person 
who mcreh owns the land and either lets it out to others 
or engages m agriculture through servants and labourers 
without taking any active part himself in the day-to-dav 
work of the agriculture, would not be an agriculturist even 
though the pioceeds of this land are main source of his 
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income and he is unable to maintain his noimal standard 
of life wiihout the income fiom this land, 

(v) that cultivatoi must be engaged in with the intention 
of securing a really substantial poition of the means of 
livelihood. It IS not necessary that it should be the mam 
source of his income but the income m a nonual ycai must 
be such as wnthout it the pci son conccined would f>e luudilc 
to maintain his standaid of living. Thus the engage- 
ment in agriculture should be essential for his living in 
his accustomed niannci; 

(vi) that the person concerned must, in ordti to (|ualify 
as an agriculturist, devote the ma|Oi pan of his time, 
labour attention and skill to cultivation of land Othei 
wise agriculture would not be his occupation and he would 
not be said to be an agriculturist. 

Held {pet Mukerji^ J) that the question, whether a person 
was an agriculturist or not, was a question of fact and had to 
be determined, like other questions of fact, on the evidence and 
circumstances of each case It ma^y be that in certain cases in 
order to bring out the real intention of the Legislature, which 
was to protect a person who was really an agricultuiist and not 
one who took to agricultuie as a side business or as a hobby and 
in whose case agriculture did not engage either his main atten- 
tion or his entire energies the letum that he got from his agii- 
cultural activities may have to be taken into account, while in 
other cases this test may not be of value 

Chandrawati Tewari v Uttar Pradesh Uovein- 
ment 

Code of Civil Procedure, 1908, 6 102 — State Atnendment in 195-1 
replacing figure ''five hundred '' by figtue "two thousand /' — 
Parliament amendment in 1956 replacing figute "five hun* 
dred" by figure "one thousand'' — Suit for recovery of 
Rs 1,600 — Whether a second appeal competent in the matter 

By s. 102, Code of Civil Procedinc no second appeal lies in a 
suit of the nature cognizable by a Court of Small Causes where 
the value of the subject-matter of the original suit does not ex- 
ceed five hundred rupees The State Legislatiiie by an amend- 
ment in 1954 substituted rupees two thousand in place of rupees 
five hundred in the aforementioned section. The Parliament 
later on by an amendment m 1956 substituted rupees one 
thousand for rupees five hundred ms 102. Code of Civil Pro 
cedme. 

Where a suit was instituted in the Court of the Munsif for 
the recovery of Rs 1,600 which was decreed and an appeal there- 
from was dismissed, a question arose as to whether a second 
appeal or a revision lay to the High Court. 
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Held, that the State Amendmeni uuuie to s Uhi* ( ivil Pio 
ccduie Code, by Act XXIV oi was not in anv inannei 

affected by the amendment made tliat seaioii b\ Failiameni 
in 1956. So that, so lai as the State of I ttat Piade^h was am 
cemed no second appeal would he in an\ suit of the iiaiinr 
cogni7ablc by Coints of Small Causes when the dimnmt of \alue 
of the sub|oct-mattei ot tlic oiiginal suit <lid not e\ceed Rs.P.OOO 

Consec{uentl\ a levision was competent m the aise and no 
second appeal lay in the mattei 

Sn Ram xk Chuai Miankei 2H7 

Code of Criminal Procedural 1H98, ss 16 , 80 Detention mulm 
Picvcntive Detention Act, 1950 Df it was netessarv foi the 
oflicet who executed the detention ordei to func* nofilied to 
the petitioner the substaiuc ol tlu‘ detention mdci at the time* 
of taking him into custoch If a distention order and an 
anest waiiant aie at par . .115 

520, m(l)id). 517, 439(I)(4)(5), s. 520 uopr of ^^\lrn 

Court of appeaV\ meaning of^^-Penod ol limitation 

Held (i) that s. 520 of the Code of Chmiinal Pioculnu* cm 
powers every court of appeal, confumation, lefcience oi revision 
to which such piocecdings ordinarily he to pass orders. 1 he 
court can exercise the powers imdei s 520 and amend, alter 
or annul the orders passed under s 517 of the Code ol 
Criminal Procedure and pass such ciders as may be just, 

(ii) further, that it is true that no penod of limitation has 
been provided for such an application The jurisdiction of 
the Court may be exercised at any time while the piopeity is 
in the custody ot the court The ordei can he made within a 
reasonable time 

Ram Abhilakh tc State .. 269 

Commissioner for seizing and producing account books --Potin 
of Civil Court to appoint — Commissioner so appointed, 

whether a public servant under the Penal Code— Code oi 
Civil Procedure, 1908, 75 and 151, O, XXVI, O, XXXVIII 

r. 5, O XXXIX, r. 7(1)(6), O, XL, r. ]— Indian Penal Code, 

I860, 21— Exp. 2 and 165-^. 

Thc^ Code of Civil Procedure docs not — either expressly or 
under inherent powers— empowers a court to appoint a Com 
missioncr for seizure and production of account books Anv 
appointment so made, is accordingly, without jurisdiction and 
null and void. 

A Commissioner appointed and acting as such cannot, thcie 
fore, be deemed to be a public servant for the purposes of a 
charge for offering bribe to a public servant Explanation 2 
t& i. 21 of the Penal Code being confined to the situation or 
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pre-existing office of a public servant cannot be applied to this 
case since there '^vas no office or post of a Commissionci as 
such. 

Padani Sen v. State oi Uttai Pradesh 

Commissioner’s Order— In revision under U P (Temporary) 
Control of Rent and Eviction Acu if is of a guashjudicial 
nature and it can be quashed under Art 226 or the Consti- 
tution of India 

Compensation — Awarding ot — under Land Acquisition Act. what 
points to be considered 

Competence of State of Legislature— Fo impose cess on entry oi 
.Sugarcane into the premises of a factory 

Complaint — For prosecution for defaming public officers in dis- 
charge of their public functions — ^Whether to be signed by 
the officer aggrieved besides the public prosecutor 

Constitution of India, 1950, Art 19— Molesting a person to pre- 
|udice of an) act, employment or business — Penal liabilit) 
foi under s 7 of the Criminal Law Amendment Act, 1932. 
whether in transgression of the liberties guaranteed imdei 
the Constitution 

— ^Art. 19(1) (g) — Cl 11-B of the Iron and Steel Control of 

Production and Distribution Order, 1941, empowering the 
steel controller to fix the maximum base prices for the sale of 
iron and steel, if violates the fundamental right to carry on 
business 

^Art 20(3) — Taking of hngei punt oi specimen hand- 

ivritmg of an accused person, if contravenes the article 

Art 21 and 22, if infringed 

’ ^Art. 22 — Scope oi 

Art 31-B — Effect of 

Arts 154, 309, 310, 311 — Police Act, 1861, s 7 — and Police 

Regulations para 486 — Dismissal of a police officer without 
compliance to paia 486 of the Police Regulatiojis — Effect of 
Doctrine of '^Tenure at Pleasure'" Explanation and ap plica 
Hon of the Constitution of India — Interpretation of Statutes-' 
Provisions of a Statute when mandatory 

Where a police officer was dismissed from service in proceed- 
ings under s 7 of the Police Act, on a charge of embezzlement 
during the course of a search conducted by him on the person of 
one T, he filed a writ petition which was allowed on the gxound 
that the piovisions of para 486 of the Police Regulations had not 
been observed On an appeal to the Supreme Court on the 
ground ijiter alia that lule 486 was only directory and a non- 
observance thereof did not affect the termination of the service 
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which was a ‘tcnuic at plcasme* of tlu' Piesuhaii ot ihr 
noi under Ail. 310 of the Constitution. 

Held (i) that eveiy peison who is a inenilK‘i of a puhlu sv\ 
Miv descnhcd in Ait 310 of tlu* Ca)nsiiiutif)n holds oOkc* dnnng 
ihe plcMsuie of the PiCMdent ot tfie (anctnor ^uh|e«f lo the pio 
visions theiem; 

(li) that, power to disnnss a seisani outside the sttipr ot Au 
154 and theiefoic cannot he delegated hs the (hisenun to a siih 
ouhnate ofhcei and (an he (‘jceicised In luin onh in tlu' inannri 
piesnibed by the Constitution. 

(iii) that this tenine is suliject to the Innitations ot tjualih 
cations mentioned in Ait. 311 of the Constitunoti: 

(iv) that Parliament oi the L(‘gislatnies of tiu' States tannoi 
mak<‘ a law ahiogating oi modihing this feuuie so as tt) impinge 
upon the cneniding po^vel confeued upon th(‘ Ihesulcnt or the 
(Governor undei Au 310 as ciuahhed in \it. 311 of the Cons 
utution, 

(\) that the Parliament oi the Legislatuies oi the States ran 
make a law regulating the conditions of seivi(e of such a mem 
her which includes pioceedings by way of disciplnuus action 
without affecting the powcis of tlie Piesident oi thc^ Cioveinor 
unclei \rt 310 of the Constitution, load with Au. 311 thereof. 

(vi) that the Pailiament and the T.egislatuu\s tan also make a 
lav7 laving down and regulating the scope and content of the 
doctiine of ^reasonable opportimitv' embodied in Au 311 of 
the Constitution, hut the said hw would be subject to judicial 
review , 


(vii) that if a Statute could be made by Legislatures within 
the foiegoing pcimissible limits, the inles made by the autho- 
rity m exercise of the powei confcnccl theieundcr wa>uld like- 
wise be efficacious wnthin the said limits; 


(viu) that the Police Act and the rulcvS nuidc thereunder c'ous 

providing for the appointment of 
Police Officers and prescribing the procediuc for their removal 
Wheic the appiopnatc authority takes disciplinaiy action under 
the Police Act oi the rules made theieundcr, it must confonn to 
the piovisions of the Statute or the lules which have confeired 
upon It the power to take the said action If there is anv viola- 
tion of the said provisions, and the said provision is found to be 
mandatory the public servant would have a right to diallemre 
the decision of that authority. 


(ix) when a statute uses the w^ord “vShalP^ prtma facie, it is 
mandatory, but the Court may ascertain the real intention of 
the legislature by carefully attending to the whole scope of the 
statiue For ascertaining the real intention of the Legislature 
the Court may consider, inter aha the nature and the design of 
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the statute, and the consequence which would iollow fioui cons- 
truing It the one way or the other, the impact of othei provi 
sions whereby the necessity of complying with the provisions in 
question is avoided, the circumstances, namely, thai the statui<‘ 
provides for a contingency of the non-compliaiue with the puni 
sions, the fact that the non-compliance with the provisions is oi 
is not vitiated by some penalty, the serious oi trivial c onset jueiuTs 
that flow therefrom, and, above all, whether the ob|<jft ol tlie 
legislation will be defeated or furthered; 

(x) that the object of rule 1 of para ^86 of the Police Regnla 
tions is not only to enable the Superintendent of Polne to gather 
information but also to protect the mteiests ol subot<iinatc 
officers against whom departmental trial is souglu to be held. 
From the stand-point of the depaitment as well as tlie oflutn- 
against whom departmental enquiry is sought to be vitiated, the 
preliminary enquiry is very important and it selves a leal pur 
pose. Moreover para 487 and para 489 make U abundant h 
clear that police investigation under the Criminal Pioceduie Code 
is a condition precedent for the departmental uial Paiagiapli 
477 emphasizes that no officer appointed undci s. 2 of the Poliet' 
Act shall be punished by executive order otherwise th<in in the 
manner provided under Chapter XXXII of the Police Regula- 
tions. This IS an imperative intunction prohibiting inquny in 
non-compliance with the rules When a rule says that a clepait 
mental trial can be held only after a police investigation, it is not 
permissible to hold that it can be held without "such unestiga, 
tion. 

Provisions of para 486 of the Police Regulations are con sc 
quently mandatory 

The respondent having been dismissed without a compliance 
to the provisions of para 486 of the Police Rcgulalions. the dis 
missal was invalid 

The appeal was accordingly dismissed 

State of Uttar Pradesh v Babu Ram Upadhva 

Art 226 — AUernative remedy pvrsued — Peftttorin nor 

entitled to relief under Art 226~Consfitution Art 19(1)(/) 
(g) — Scope — Guarantee extends to property acquired law 
fully and to trade, profession or business which i.s lawful only 
An 31 deals xvith the field of ernineni domain. 

Sea Customs Act, 1878, s. 178-/i Validity of — Enshrines a rule of 
evidence and does not operate in the field of rtfrhts^ Prom 
sions of, not hit either by Art, 19 or 31 of the Consittuhon 
of India. 

By s 178-A of the Sea Customs Act where goods are seized 
under the Act in the reasonable belief that they aic smuggled 
burden of proving that they are not smuggled goods 
shall be on the person from whose possession the goods aie 
seized 
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Where ^’:old had been seized irmn the possesMcni cd the pffifinn 
er and confiscated on the giound that it was siiui‘ 4 itlcd gnfd and 
a penalt) was also imposed on the pctitionei foi the mi of sniiat 
glmg, the petitioner (hallenged the ntdei In a pennon nndn 
Art 226 of the Constitulioin miei aim on tin* gioniids that s 
178-A of the 8ea (histoms Act was void in iluu n infnnged \ii 
19(l)(j)(g) and An. 6! of the Consniutiom 

Held (i) that the peiitionei Imiue, hied an appeal luiotr 
the Genual Board of Revetme as pnnided In IHH of the \it. 
he was not entitled to any lelief undei Art. 22li 

(ii) that s 178 A of the Art t‘nshniies onh a lule of midenu 
and docs not operate in the fiehl of liglits ami conscqmmih nas 
not hit by eilhei An. 19 or 81 

(m) that the guaiantee undei An 19(l)if) and (;:i of tlie 
ConstiUUion extends onh to pi opens actpmed lawfulls and 
trade, piofession or business which is lawful, the* piotrcticm d<K*s 
not extend to acts which aie unlawful and the coinnussion of 
which amounts to a crime, 

(iv) that even iL s. 178»A of the Act he taken to lie lesnicnon 
wilhm the meaning of Au 19 it is a reas<»nabic‘ lesfnction, 

(v) that Art 31 of the Constitution opeiates ' in tlie field of 
eminent domain and deals with the depiisation of pinate pio 
peities while s i78-A of the Act neitlua pm polls to be noi 
has the effect of depriving any peison of his properl \. it enads 
only a rule of evidence fox the puiposc of ascertaining whethei 
gold seized fxom the possession of a pcisou is smuggled gold oi 
not S 178~A IS consequently not hit bv Ait. 31 

The order of confiscation, m \iew of the finding rccoxdcd h\ 
the Collector that the gold was smuggled is not open to challenge. 

The order imposing the penalty in ilie absence of a finding 
that the petitioner hatl any hand oi had anything to do wiili 
smuggling, was xvithout jurisdiction and liable to be set aside. 

Messrs Paimanand Tekcliand c Collecfot of 
Customs and Central Excise, Allahabad 

^Ait. 226 — Seniority ot Government Sexvant, m a paxti 

cular grade — ^Fixation of, if justiciable m the High Coint 
under writ jurisdiction. 

Art 226 — Scope of 

Art, 226 — United Provinces iMntndpalilies Act, 1916, s 

69-i^l(4 ) — Enquiry by the President into charges framed 
against Executive Officer Report submitted to ihe State 
Government — Power of the State Govey mnent to suspend 
pending the consideration of the repoii — Precise nature oj 
the suspension — Suspension fiom du4y and suspension from 
sendee considered. 
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The argument that u is csscntiail) uec<.>uu\ to ca^ibie the 
Slate Government to comply with tiie piovisions oi h (1) 

that It shall have the powci to suspend the oOicei in the sense oi 
suspending him fiom seivice fails 

Whenever expiess powcis oi suspension have been given to 
the State Government those powers, in the ra.se oi ollict^is of the 
Board, were restricted to suspension pending tlie dusptisa! of ap 
peals to the State Government and u is Ksascuiahlc lo infet thai 
It was the intention of the Legisiatiue that die State (anein 
ment should not have a power of suspension in ollici ca.ses 

U F. General Clauses Act, s 16— luJhoniw inniun 
to mspencL 

In the case oi the Executive Ofluer the State (H)uaninent is 
not the appointing authonty — It is impossible to hold that tlie 
State Government merely because it po.ssessed the power of drs 
approval, was appointing authority 

L C Agaxwal v Municipal Board, Hapin 

226, validity of convichon by Fanrhavafl Adalat- 

Rule^ under s 83 Panchayat Raj Act 

A Panchayati Adalat has the power to appoint a commission 
ei to make an inspection or to examine specified poisons as wit- 
nesses but It has no power to appoint a thu'd person to make a 
general enquiry into the facts alleged in a complaint filed be 
tore It Even when a commission is issued the comnussionei 
cannot act on his own without notice to the parties, and the 
latter must have an opportumtv of cross-examining tlie coininis 
sioncr on his report 

Held that the piocediue adopted b> the Paachavati Adalat 
in the present case was illegal, and it is impossible Ur find that 
the appellants may not have been seriously piejudiced 

Srimati Buchunia o The .Sub Divisional 
Tvlagistratc 

Alt 226 — ^Writ of rerlioran or mandanuo, when to issue 

“ ^Art 248, VII Sch List I, entiies nos 86 and 67- s 3 of 

the Wealth Tax Act in so far as it imposes a tax on Hindu 
Undivided family, if ultra the Pailiamem 

Contract of tenancy without an allotment order of the District 
Magistrate — About an accommodation which falls xvithin the 
scope of the U P (Temporary) Control of Rent and Isviction 
Act and m respect of which an order under s 7 has been 
made, if valid and enforceable in law 

Court-fee — Smt for possession mvohnng canrcllati07i of .docu 
ment — Whether separate and additional comt-fee payable on 
the latter — Court Fees Act, 1870 {as amended and in its 
application to Uttar Pradesh), s )(iv-A) 
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J mstuurccl d ^UIl loi possrsMon on t!u‘ basis of a pri pet uai 
lease m hei fasour b) X. 'I ho dofciuo was tliat ,\ li.ul pio\i 
oiisly executed a deed of u^aq} followed b’V a ^ift decal wheifin 
she divested heiseli of all the inteiests she had in the piopeils 
in suit with the lesuit that X had no nght to exeuifc the lease 
m ia\our of A Ihe question was whethei couti ices wms le\ia 
ble on both the counts for possession and caiKelhuion ol the 
deed 

field, that coint-tce under s 7(iv A) ol the («ouii lH*rs Act 
IS payable wheicvei the ichcf sought caimot Ik* gi anted withoui 
cancellation of oi adjudging soul oi \OHlahie a decu^c* oi insiiii 
ment seciuing propeity having iiuuket value, and muIi cointiee 
IS payable ovei and abene the* court fee pavalih* loi ihi‘ otbei 
relief of possession. 

IVfftramiuad Habibm Rahman khan e. Abdul 
Qadu Fai u(]i 

Criminal Misconduct by a public servant— Cci/egoHAv of -dund 
ing oj 'not gmlly' on the category c harged—CUnivtc tton undei 
another category, ndiether perrnLsstblr-’-Pre.sumpiton o| mo 
conduct, tohen axmlabir-— Prevention of (lorruption Ad. 

1947, 5. 5. 

Sub>s (1) of s 5 of tlie Prevention of Coiruption Act dclmes 
and places cuininal misconduct in discharge of duty by a public 
servant under four caicgoxies and sub-s. (5) cinpoweis Uu: Cotiit 
to make and icly on the presumption of misconduct in cases oi 
unaccountable or disproportionate income. It is, however, 
only on proof with or without the aid of the presumption of the 
charges under one or more of those heads that the accaiscd may 
be convicted under sub-s. (2) Where the charge is limited to 
one of the aforesaid categories on which there is the verdict oi 
^not guilty’ it IS not permissible for the Court to invoke sul)^s. (2) 
or (3) for convicting the accused for any one or more of the re- 
maming categories of misconduct which would amount to sett 
mg up or building an entirely new case against the accused 

C S. D. Swamy v The State distinguished on the ground 
that the charges in that case being under two heads, the finding 
of not guilty on one did not preclude the Court from invoke 
ing the presumption and convicting the accused foi the remain- 
ing charge 

Surajpal Singh v Stale of Uttar Pradesh 
Custom, if can vary general law 

Daughter’s daughter, if to be excluded from inheritance if there 
. was a custom excluding daughters fiom inheritance to the 
estate of her maternal grand-father when at the time the cus- 
mm grew the daughter’s daughter was not an heir under the 
Hindu Law that is prior to the passing of the Hindu Law of 
Inheritance (Amendment) Act 
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District Board, whethei dnested oi iis poivei oi u\i>uLuion <>( 
offensive, dangeious oi obnoxious uade, cailing oi pi.uiui' 
after the coming into ioice ol the Panclunai Raj ilie ief*uLi 
lion undei the U. F Rue and Dal Mills (lomiol \(( oi in the 
legulation under the U P Rice and Dal Mills Conuol OuUa. 
1948 and the U P Pine Food Act. 1950 

District Magistrate’s Ordei^— C4 ranting oi lelusing pennission 
under s 8(1) ot the U P (Tcmpoiaty) Comiol ol Rent and 
Eviction Act, il is an admmistiaiue oulei 

Essential Commodities Act, 1955. xv 7 mid 1}-- Paddy (Rcsttu 
iion on MovemenU) Oidei, 1958, Rcqmiemvnts foi tahini^ 
cognizance of the offence — ChatgC’sheet by police ojlicei, 
amounts to report by a public seixHtni — Code oj Cumnuil 
P'weedurej 1898 xv. 173 and 117 

The respondent was tried on <i chaige undci s, ol liie 
Paddy (Restriction on Movement) Order, 1958, read with s 7 
of the Essential Commodities Act, 1955, for attempting to movt* 
three bags of paddy from Rae Baieli District to vSultanpin 
District without any pcimit or authority He was convicted 
by the learned Sub-Divisional Magistiate An appeal was pic- 
ferred against the order befoic the Sessions Judge, Rae Baicli 

The learned Sessions Judge bclore whom the appeal canu‘ 
up for hearing acquitted the lespondent on the gioiiiul that 
theie was no pioper complaint before the tiial Magistiate as ic- 
quired undei section 11 of the Essential Commodities Act, 1955 
Against that order of acquittal the State has come up in an 
appeal The Court w^hilc allowing the appeal, held— 

(i) that section 11 only lequires that *i coiut should 
before taking cognisance of an offence pumshable iindm 
the Essential Commodities Act, 1955, have before n (ci) a 
report in writing, (/;) the lepoit should (oniain the hicts 
constituting such offence as should have* bc*cu niadc‘ bv a 
person who is a public seivani as defmc'd undei s 21 of tlie 
Indian Penal Code, 

(il) that a charge-sheet submuied !>) a police olluei 
amounts to a leport m writing cvithin the t<‘nns of s II 
of the Essential Commodities Act, l<)55 

(iii) that in the present case, the cluiigc sli(‘c‘( must b<' 
lead along with general diai) icpoit which was submuted 
with It and once that is done, there is c'citaiiiH a 
sufficient detailed statement ol the lacis constitutinu \\w 
offence 

State a Ashanand 

Essential Supplies (Temporary Powers) Act, 1946, s 1 l -Repoi ( 
tor taking cognizance of offence— Requisites of 



Ex6CUtiOB of a docifos aucais {>t UiH pasNC'ii hiioii \h«li 
noil oi Zainindan Siuian oi an c*\pio{n man iiaiaiif hIh 
(hct liable to sale 

Foreigner's Laws (Amendment) Act, li is pinsiumn^ m 

opciation an<i if does not apph to penons uln* nifnrd liitlni 
hefoie the (Oimng into loite ol that \c i 

Foreigner's sojourn Injndia, J. ffot n ima^nfi *■/* amt 

of In^s rfitix tn India in l9ol hui hrnnrunii u* iioOr ? /o 
amendnteni of 1957“*!, whrfin*) Imbla fo Irunrmfion 
Foretg}iars Ad. 1949, h and 14 ()fdrf. I^Us 

Ibna 7 -Fnuionats /a/an i Unvndtnnd) ^ “ 

Setiion 2 ol the Foreign<‘is !.aus ( \ni<‘ndiiienn \(i. PtV/ fs 
pio.spettive in op<‘iation and does not apph to poisons uliu ui 
lered India hefoie the coininii; into lone ol that \iL \ peison 
who was not a ioieignei uiulei the lau in fnue ,u the linn ol 
jus eiitiy in India could not he suh|e(( to paiagiaph 7 ol the 
Iu)ieigneus Oidci and as such was not Iiahh* to puiMauion ninff i 
the Foieigneis Act 

State u 'Vacpd) 

Government Servant—Semoni/v ol, in a lm>tirni(n ^radr - \o 
statiU07) provision icgulaiing wniontx ^-Fixation (d senttnif\ 
by the Govern men t ndiethe) justuiahle tri ihr High Goiai 
undo wrif lunsduhon — (Unnfitulion o| India. FFd). lu 
226 

Appointment ol A in post X which is latca inchuhai in post 
)' vScniont\ of A in T. how to he delernuiu*d. 

Held ii) {pn Dwal and Desu, JJ) -In the absence ol am 
sLauuon piovision legulating the seniont\ of (uivenunciu sei 
vants in a particular giade, the senioniv of an officei would de 
pend on oi be deteimincd l)v the disc ua ion oi 4 idnnnistiati\c‘ 
Older of the (ioveinment 4 hat being so, the wui piusdiction 
of the High Conn cannot be invoked loi anv leliel legaiding 
the fixation of one’s scnioiitv in the giadation list 

{Fei UeAimvYA, J) — In the absence of a specific tide to liu' 
conuaiy, the scnioiity of a Ooverniuem servant must be deua 
mined by the date of his appointment and coufumation m a parti 
cular grade A Govcinmeni scivant aggrieved by am ordei 
fixing seniont) in the grade cam theiefoie, invoke and be* grant 
cd appropiiate iclief in excicisc ol the writ jurisdiction of the 
High Court undei Ait 226 of the Constitution 

(ii) (per Dayal and Dfsai, JJ , Ufadhya, rou/m)— Serm 

ority IS a question oi companson which can be made only among 
incumbents of the same and not those of othei post, giade oi 
cadre. Wherefore, if a person is appointed substantially to a post 
A znd IS subsequently confirmed therein and thereaftei the post 
A IS included in that of F, his seniority in Y must be reckoned 
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on the Gasib of his indusion and (oulninalion in ) and not 
those of X 

Slate of Uttai Piadesh u Sudaishan Deo hj{) 

Habeas Corpus — under Art 226 of the Constituiion of 
India and s 191 oj the Code of Criminal Proc edure, 1898 
Idual daie of order if to be induded in (ompnting the period 
proxnded — Preventioe Detention Art, 1950, ss !>. 7 and 9 if 
inolaied — Constitution of India Arts 21 and 22, if mlnu/^ed- ** 

Shifting of grounds ij to he aUoxved at a late stage-- -Charge 
of mala fidcs. when established 

Ihe petiuonei is one of the oldest woikcis ol the Soiialist 
Party He is also a sitting Mcinbei of the Paihainem of India 
He was airested and detained undei the Pieventive Detention 
Act, 1950, He has challenged his arrest and detention by the 
present habeas cor pus petition under Ait 226 of the Constitu 
tion of India and s 491 of the Code of Crnnmai Piocedinc, on 
the grounds, that the order of detention, dated the 29th of Apul 
1960, was bad as it contravened a nurnbei of piovisions of the 
Picvcniivc Detention Act pauiculaiH ss 1, 5, 7, and 9 of the 
Act, that there was infringement of Aits 21 and 22 of the (kmsti- 
Uition of India and that it was a mala fide order having been 
passed for a collateral object 

The court after caiefiillv considciing in detail all the giounds 
1 aised 

Held (i) that the e\picssion “twelve da\s” in s S(3) ot the 
Preventive Detention Act should be so inteipieted as to indiidc‘ 
and not to exclude the actual date of the oidei and that the 
day foi the purpose ol computation oi this pciiod should bt 
deemed to begin fiom the picccduig midnight and to end on 
the succeeding midnight at the same time, 

(ii) that there has been a bicacfi ol the pioMsion ol s ol 
the Act in four ways Fasti), the oulei ol appioval was lux 
passed by the Slate Govennnem within the peuod ol twelve* 
day< aftei the making of the oidei ol detention Secondh, the* 

State Goveinmenl has not jiasscd an\ ouIei uhuh on the late 
of It, appears to be an oidei undci s ‘1(5) ol (he Act 'I'hudh 
the approval being mciely a paitial one tlie oidei ol appiosal 
cannot be considcicd to be an appunai oulei as contemplated 
by s 3(5) of the Act and foiulhly the pin polled ouIci ol appio 
Veil IS ulha vires_ ol the State m so lai as it seeks lo ino<li(\ the 
objects of the initial order, 

( 111 ) that s 7 ol the Prcveulnc Delcniion Act has also bei'ii 
contia\cned in at least fcmi w’^avs fnslK, liecausc* Anncxuie 1\ 
which contains the giounds iclied on In the .State was .seued 
beyond five days, secondly, because it was not scived bv the 
authoniy piescribed by law foi the pmposc thirdly, because 
the grounds ts'crc not seised in such a inannct as to piovidc the 
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peutimicr an adequate oppoitunu\ nt uiakini; aii flinfivi u 
presentation and fouithlv* because die Suite \%.t\ iiihcTriitlv in 
competent to exeidsi* the ptwer of uiodificaiioii in legaul n* 
Annexine II atnd in anv case the State was tioi MiiiijMirnf lo 
exetdse the said pcmei at the dale ai which ii pm polled to do it 

(iv) that the failure f>y the State to send the gimiiicK on ivliitli 
the ordei was made by die District Magistr.m* cotifained in An 
nexiire II to the Advisoiy Board itself constiuiie a cleai foiiiia 
vention of the provisions of s. b of tlie Fre\c’nii\e Diirnfion 
Act. 

(v) that the indiscriminate mixing up h) the ant horn irs con 
cemed of the two ptocecUues which were designed l>> the Aii 
to be sepaiate and distinct ha.s in the present casc% tesulfed in 
irregulanties, wliich have caused irteparablc^ piejudice to the 
petitioner, and vitiatc^d the entire procwdiiigs and as such the 
proceedings aie hit bv the piovisions of Art. Ill of the Omsti 
tutxon; 

(vi) that there has been a violation of the coristitntional 
guarantee afforded In the .second pint of sub-Au, (5) of Ait. 22 
of the Constituticni in not giving the grounds to the petiiionei 
m such a luaimei as to provide him an adeeprate opportunitv of 
making an effective reprcsentatiom 

(vii) that u is neithei fair noi piopei to allow the shifting of 
giounds to change the stand initially taketi om behalf of the State 
at this late stage as the petitioner would be iirepaiably pre 
judiced as he had no oppoiiunity of meeting oi contesting this 
new case, 

fviii) that in mdci to find a charge of mala fulf.s established 
m a case, a court of law would rec^mre .something mote than 
the bare existence of .such defects in thc^ proceedings that aic 
sought to be impugned The coiut has to proceed merely on 
mlerences drawn from facts, and it is diflkuh for the court to 
hold that the charge is e.stabliiHhcd unlc.ss it is possililc for it to 
say that the hypothesis of innocence is conipletcly cxcUkIccI 

(ix) that the detention of the petitioner on the basis of tlic 
ordet. dated the 29th April, 1960, is illegal and cannot be sns- 
tanied 


-Ordcis or deciecs passed in special 


Prabhu Naiain .Smgh v. Snpcrinlcudcnt Central 
Jail, Varanasi 

High Court’s power to review- 

Appeal 

High Court Rules, 1952, Ch. VllI, r 6, interpretation of— 

In the present case the learned single Judge decided the 
appeal on 28th September, 1954. On or before that date nc 
application either oral or in writing was made for a certificate 
of fitness for filing the Special Appeal On 11th November, 
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1954, howevei, an apphcatioa was moved with a pia^ei ihal 
the appeal be certified to be a fit one for filing a special appeal, 
and the learned single fudge gi anted the aforesaid certificate on 
9th December, 1954. I'he quc.stion now' is relating to the iniei 
pretation of r. 6, Ch. VIII of the Rules of Couit, 1952, as it stoo<i 
before the Amendment of 1956 

Held (i) that in the old rule the word u.sc(l w'a.s ‘shall’ and 
not ‘may’ under the circumstances it cannot be pic.sumed th.it 
when the new rule was framed the intention of the rule was to 
read the word ^may’ as ‘shall’, 

(li) that the word ‘may’ is indicative of the fuel that in i.i.si' 
the applicant wishes to make an oral application he could in.ike 
it only before or at the time of the judgment but there is no pio 
hibition in this rule from making any written application and the 
leave that has been granted in the present ca.se is a propei lease 
under the rule as it then existed. 

Badri Prasad v Jagannath .“lOS 

Hindu Marriage Act, 1955, «. 10 and 24 — Appeal pom mi ordei 
under s. 24 of the Act — When no valuation given, nor po.sM 
ble to be fixed on the petition undo s 10 of the Ut. if lies to 
the High Court or the District Judge 

A petition under s 10 of the Hindu Marriage Atl, 1955. u,is 
filed by the appellant, the husband, against the respondent, lus 
wife, in the court of the District Judge, Kanpur who aansfeircd 
It for disposal to the First Civil Judge, Kanpui No valuation 
was given on the petition at all. An application for reliel uiidci 
s 24 of the Act was made befoie the learned Civil fudge bv the 
wife and he passed the order undei appeal to the elfcct tli.ii lui 
ther proceeding on the appellant’s petition would remain sta\ed 
so long as he did not pay to the wife the sum of Rs.250 foi hci 
cost of defending the proceeding as ordeied on the 7ili .\piil. 

1958 The appellant being aggrieved by the oulcr, preferred the 
appeal to this Court The appeal was \aIuod in the iiicnioi.ni 
dum of appeal at Rs 250 The learned Single fudge lelened the 
case to a larger bench on the question whether the appeal lies to 
High Court or to the coiiit ol the Distiut liidge 
The Full Bench, held— 

(i) that when no value was fixed on the petition and 
when there was no law also under which a ceilam value 
or a value not below oi not exceeding a ceitaiu sum ought 
to have been fixed, it cannot be s.iid that the value of the 
petition did not exceed Rs.lO.OOO, 

(ii) that it would lie to the couit of the* Distiict Judge 
only if it could be predicted that the valuation of th<' peti- 
tion did nor exceed Rs 10,000 In the case of a subjet l- 
mattei not capable of pecuniary valuation it could not be 
said that it docs not exceed any stun of inonc' 



(Ill) iluii the iChuUuu jKnui to riueiuuii .iti Mfprd wms 
In the High Conn not only when the \4l11t ot the Miif «'\ 
cecds RhJO.OOO but also when ihf subjc< t‘tiiaitei «if tlie miii 
IS incapalile ol pe< uniat v vahiaiion: 

(iv) that an appeal bom an passed iimin s !if 

of the Hindu Mamage Act, WMk bv a C;hil judge whn 
IS a district eomt within the meaning of the Act in a pio 
(Ceding commenced on a {Klifion undei s. 10 of the Act 
which does not mention an\ value on itie face (d it, lies to 
the High (amrt. 

Paras Ram e. Srimaii janki Bai 

Hindu Undivided Family— Imposition of Wealth la\ on ik 
net wealth, whether ttliut vtres the Parhament . 

Identifying witnesses— Effect of their non produc t ioti ui tin* 
Court of the Committing Magistrate .. 

Income-tax — Porlion of (Ofnpauy\s trceipis on auauni o| (irnt 
earmarked fo) (ha)if)\ xehethn hahlr to infomedax— Indian 
Income Tax Ad, 1022 s 4(3)(/). 

The assessce company which acted as a dealing liousc lot the 
sale of gold and silver recovered Re 1-44) |>er *paidia* on pm 
chase and sale out of which one anna was to be cteciitea to 
charity Of the monc) so collected for charity onc4omt!i was 
to be spent on miscellaneous items and the balance of three 
lourth was to be kept in leserve and spent foi chanty accord 
mg to resolution and discretion of the Boaid- It was conced 
cd by the depaitment that a substantial portion of this fund 
was spent on the eye-hospital maintained bv the compaii} 

Held, that the amount so collected on account of chant) could 
not, uncici the rules, be spent otherwise and did not, iheicfoie, 
form pan of the company's income 'The initial chaiactei of 
the receipt itself being charitable, there was no cjuesiion of anv 
exemption unclei s, 4(3)(i) of Income 'lax Act. The receipts 
foi charity were under the cucumstances, not liable to income 
tax 

I'he Agia Bullion Exchange Eul n, Tommis 
sioner, Income-tax 

Indian Income Tax Act, 1922, s 10(1 )— Lcmv oj (adi by dacoily, 
if admissible as a deduclion in (ouipnting the as.sessee\s in 
come from banking business. 

The assessee is the Naini Tal Bank Limited which cairics 
on the business of banking. The assessce company had van- 
ous branches and one such biarich was situated at Ramnagai 
At that branch on 11th June, 1951 at 7 pnu, dacoits opened 
the safes and took away cash amounting to Rs 1,06,000 and 
various ornaments, etc which had been pledged with the Bank- 



The abscbsee claimed as a detliuuon in (ompuUn*^ us nuome 
from the banking business loi the assessmcni \cai (h(‘ 

sum ot Rs.1,06,000 which had lieen tak(m awa\ l)\ da( oils fiotu 
the Ramnagai Branch 

The Income-tax Offitei iclused lo allow ilus ainoiuu as a 
deduction on the giound that the loss was not imidental lo 
the business of the bank 'The oidei vwis (onfnnied on appeal 

On releience to the High Coiirh a was held (0 that it 
cannot be said that theie is no incidental iisk of theft oi loh 
bery to ciiculating capital of bank 

(ii) that the loss of cash by dacoit) is admissible as a dediu 
tion under s 10(1) of the Indian Income 'lax Act in computing 
the assessee's income from banking business. 

Messrs Nairn Tal Bank Ltd v 'I'he (lommis 
sioner of Income-tax 

Indian Partnership Act, 1932, s. 69(3) — Arbmation agrcemem 

under an unregistered partnership, Enforcement of 

Indian Penal Code, 1860, .<> 302 — Double mutde? — Plea of 

pnuate defence oi self-defence if jmd when acc eptable - 

Independent tei/ncw — Testimony when acceptable 

The appellant wxis convicted b\ the Sessions Judge, Aligaih, 
under s 302, Indian Penal Code and was sentenced to death 
for the murder of two persons Sonp<il and Rajpal 'The 
appellant admitted having struck Sonpal and Rajpal with a 
spear but pleaded the right of private defence Hie appeal 
came up for hearing before the Bench of Oak and Dn wan. 
]J , but there ’ivas difierencc of opinion on the ground of 
appellant’s right of piivatc defence and so the c-ase was lefoued 
10 Verma, J for opinion ivho agreed with the \iew taken b\ 
Diiav^n, J 

Held {per Ovk, ])— 

That the three accused weic aggiessois and since* Chhiddi 
appellant and his two suppoiteis weie the aggiessois, the 
appellant cannot claim the right of puvatc defence* The* plea 
of private defence raised b^ CJihiddi accused fails 

Held, (per Dhavan, J ) — 

(i) that- the prosecution stor> of the qiimid appears impiob 
able The story ot the vsecond encounter is out of place and has 
been interpolated to make Chhiddi and his brothei the 
aggressors; 

(ii) that the court, cannot permit itself to be paral)sed b> the 
label, ‘independent' witness and submit to evidence which a 
prudent man will never act upon; 



iiji) lhai wnnvssL^ nun he hiulr pniflriii inii m ^ m hi 
loi iighteous matt\es Uu‘ iiukpriKii iii iitii 

(onvinted that IheJit' was itolhiiig iii iWHlifviiiix ilini 

aaoiuu to onsuic that ihv lilla tun {niiii4ird Hpr^ialh Hlif‘fi 
two inco iuiil hern killril in nfihitlilin;: tli« hniioiii ami 
of their inoihei: 

(i\) that il the ptosetuiioii t.iM is mu pint uiir u totii|«l|iii 
to (lelend the vciauiN of the jnnHrcnfiofi ’iviiiir’%%1% on atiWHi 
every <ontroveisial point hv advantiiig an itiiiisiial e\{*laii*ifioii, 

(V) that on the e\uleiue* n like!% ihaf < lihiihli ai In! in 

self defence. 

Held {pet \>.RMA, j.) 

(i) that the pioseniti<in i-tulenn in the main i% fain. 

(ii) that ^ the appellant is loiu \e4H of agi and fit loniiti 
himself against two voting men, oiu* armed with a Saiiltii ami 
the other with a l({fht am! he leteiwd two in|uiies» and il in 
these cireumstames he apprehendetl death oi gtii*\ons timi tin 
apprehension cannot he said to be nineasonahle and d in 
those circumstances he caused one injury to each of the uvo 
deceased persons, he cannot he Idamect hit it: 

(lii) that to put it at its lowest, the cpiestion whethet the 
appellant did or did not luue the* tight of piiiaie defence i% 
not fiee fiom doubt and upon ilie cwideme. the greater proha 
hihtv IS that he had such a light. 

Chhiddi V. State 

AFL — Value of identtfxiug MtittessfA aud efiui o| iheit 

non-production. 

Held (i) that the evidence ol idtiuiruation lias always been 
Heated by courts to be a weak kind of evidence, ’'recIuncalU, 
the prosecution is now entitled to refrain from examining wit 
nesses m the court of the (lomnnuing Maigistiate but we are 
clear in om mind that where such action proceeds fiom oblicpie 
motives, it has not to be only discouraged hut must of necessity 
affect the value that can be attached hv the* ermrts to the e\i‘ 
dence of such identifying witnesses; 

(il) that cath case has to be considered on its panic uku fads 
and 110 lule of thumb can be laid down. There may he cases 
m which the prosecution is unable to examine certam identi- 
fying witnesses m the committing magistrate^s court for genuine 
reasons. This may be due to circumstances beyond their con* 
trol or even with the idea of expediting committal proceedings; 

(iii) that It is true that a Magistrate may summon such wit- 
imsses as he considers necessary in the interest of justice but 
that has nothing to do with the conduct of the prosecution; 
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(iv) that the value to be attached to the evidence of every 
particular witness has to be judged in the particular case bv 
the court concerned and, as stated carliei, no rule of thumb 
can be laid down to guide the subordinate courts in every case: 

(v) that in the particular circumstances of the case the learn 
cd Assistant Sessions Judge did not err when he refused the evi- 
dence of the prosecution witnesses who were not examined in 
the court of the Committing Magistrate. 

State V. Ram Dayal 

Industrial Dispute — Order by the State Cvovernment to pay 
bonus to workers for previous year, whether retrospective in 
effect — Power vested in the State Government, whether viola 
five of the constitutional guarantee of 'equality before law' 
or 'freedom of business* — Reference of dispute for concilia- 
tion whether obligatory on> the part of the State Govern- 
ment after an executive action in that behalf — C/. F. Indus- 
trial Disputes Act, 1947, 3, els (b) and (d) — Constitution 

of India, 1950, Arts 14, 19, els (l)(g) and (6). 

The State Government in exercise of its power under cl. (b) 
of s 3 of the U P. Industrial Disputes Act, issued a notification 
on July 5, 1950 directing various sugar factories to pay bonus 
^o their workmen at certain laies for the years 1947-48 and 
^948-49 In a petition by the respondent for prohibiting the 
State Government from enfoicing the notification 

Held (i) that cl (b) of s 3, of the Act in question cannot. 
It is true, be given a retrospective effect The impugned ordei 
cannot, however, be challenged on that scoie since it docs not 
seek or amount to a retrospective application of the same. All 
that the order purports to do is to require the employers . to 
pay specified amounts in future though the said amounts aK‘ 
fixed by reference to profits made in the piecedmg ycais. It is 
open to the State Government to make payment of bonus to 
workmen a condition of then employment in future and thus 
augment their past wages, 

(ii) that the provisions of clause (b) arc not in any sense 
alternative to those of cl (d) of s 3, since the former can he 
availed of by the State Government only in an emergency and 
as a temporary measure. The Government, therefore, docs not 
have absolute or unfettered discretion to proceed under cithei 
of the two clauses There can thus be no question of or scope 
for discrimination in exercise of powers by the Government 
under these clauses; 

(iii) that the action of the State Government being in an 
emergency and in the public interest would well fall within the 
permissible restraint on the freedom of business under clause 
(b) of Art. 19 of the Constitution; 
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(iv) that, wheie the Mate (fO^eiimieui passts an c*\ecuii\«‘ 
Older under clause (b). u would, when so uxpiiiecl he hound to 
ie£ci the dispute in question foi coiu illation oi adfudu at ifui 
undci clause (d) of s 3 of that Act 

wState of lUtai Piadesh n The Basil Sugai Mills 
Co 

Independent witness- 'Best imony when accepiahlt' 

Interpmtation of Statutes^-Piesumption in ia\oui ol the Consti 
uitionahty of a statute--- Rule of hannonious (on^tuniion 

Interpretation of Statutes— Rules on 

Iron and Steel Control of Production and Distribution Order, 
1941, cl 1 1“B— Empoweiing the steel conliolki to fi\ tin* 
maximum base — puces foi the sale of non and steel, if violates 
the fundamental right to caiTy on business guatantced l>v Art. 
19(1) (g) of the Clcmstitution of India 

Land Acquisition Act, 1894, .s 18 — Rf'letemr imdr)^ FouUs in 
he considered, in atoanling (ompensafion Poicntinl /on Wing 
Mte^ situation. Location, etc pay it on o) ^)une\ between 
landlord and tenants 

A direct consequence ol the finding that the land is a poten 
dal building site is that while judging its market value the rent 
alone earned from it through agricultural tenants will not be 
a coriect measuie Its potentiality as a building site is a mateiial 
circumstance which adds to its value independcnth and dis 
tinctly from the rights held by tenants. It is with reference to 
this potentiality that the value has theiefoie to be determined 
And to this end the correct mode would be to pidge the value 
with the aid of exemplars by which similar lands in thc^ loraliiv 
might have been transferred for such a purpose 

Undei the present Tenancy Act which was applicable to the 
land m suit on the date of the notification under section 4, the 
tenant’s rights were decidedlv larger than under the 'fenamv 
Act of 1926. 

These rights have while enlaiging the value of tenant’s in 
terest in the land m suit has further cut down or diminished rhc' 
value of the proprietor’s interest 

Held, that in the changed circumstances and in the al)scnce 
of any material to show differently the ratio of eight annas and 
eight annas will be fair. 

A7imuddm Ashraf, Chaudhau u Municipal Boaid, 
Bara Banki 

Landlord and Tenant — Permission foi eviction by the District 
Magistrate — Revocation of, xvhethei competent and affects 
the suit filed before revocation — U P (Temporary) Conhol 
of Rent and Eviction Act, 1947, s 3 
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Notice terminating the tenancy and to quit the pienims— 

Signed by a lawyer and pmporting to be on behalf of the land 
lord — Whetliei effective — l7a}L\fei of P7(>pe)t\ let, 1882, s 
106 

(1) Permission by the District MagisUatc lor evicting the 
tenant under sec 3 of the Control of Rent and Eviction Act is 
an administrative oxdei and is accordingh retocablc not with 
standing the absence of a specific provision in ih«u behalf. Such 
revocation will not, however, defeat or bai the piosccution of 
the suit filed before revocation 

Obiter (per Desai^ J, Lal, J. (onlta)-— I he position icgaui 
ing the continuance of the sun would be the same if the pen 
mission is subsequently reversed by the (kumnissioner oi the vState* 
Government 

(2) Section 102 of the Tiansfei of Propeity Act authorizes tlu‘ 
notice terminating the tenancy to be signed by or on behall of 
the landlord* A notice, thei'efore, purporting to be on behalf 
of the landlord but signed by the lawyer alone would be good 
provided such authority is established by proof oi, as was in 
this case, by admission in the pleadings or otherwise 

Per Lal^ J (Desai^ J. contm) — ^When a lawyei gives a uoucc 
stating to be an instruction from his client, there is a presump- 
tion in favoui of such instruction 

Dwaika Nath Afunslii, o Gayatu De\i 

Liability of Employees or Agents— foi sah* of adulteiated food - 
Mens lea^ how far relevant 

Limitation Act, 1908, 9 22 — If applicable to one tvlio is already 
a party to the suit — Custom, tf can vary general law — Daugh- 
ter's daughter if to be excluded from inheritance — Hindu Law 
of Inheritance (Amendment) Act. 1029 

1 he appeal has aiiscn out of a suit instituted foi damages 
and recovery of possession of cultivatory plots and the grove* 
The mam points raised arc fnstly that Snmati Paiwati Kunwai 
defendant applied foi filing the suit as a plaintiff on 28th August, 
1950, after the Imntation ioi filing the suit was ovei as such hci 
claim to recover possession of tlie propeitv is hauecl by time, aud 
secondly whether a custom excluding daughters would also ex 
elude daughter’s daughter from inheritance when at the time the 
custom grew the daughters daughtei was not an hen under tlie 
Hindu I.aw 

The comt ai tei consideung in detail. 

Held (i) that a mere reading of s 22 ol the Lunitattou Act 
mdmates that the provisions of cl (1) of this section are not in 
tended to appl;y to the case of a person who is already a parts 
to this suit and who ts allowed to be transposed from a defendant 

to a plaintiff oi incc versa. 
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(ii) that a custom has the efiect oi making a \anatum in the 
general law prevailing at the time when such custom comes to 
be recognised In oidei, thcrefoie. to deprive a paify of its 
lights which It has undei thegeneml law, the custom must eithei 
expressly exclude him fiom that light oi that the intention to 
exclude must necessanlv follow hv implication fioin the woids 
of the proved custom; 

(iii) that a custom excluding daughters from inheritance would 
not exclude the daughicfs daughter fiom inheriting to tlie estate 
of her maieinal grand-father when at the time the custom gicw 
the daughter’s daughiei was not an heir under tlie Hindu I.aw. 
that IS prior to the passing of llie Hindu Law of Inlicritamc* 
(Amendment) Act 

Vikrama Singh v, Smt. Parbati Kunwar 
Local Area, meaning of 

Loss of cash by dacoity — ^If admissible as a deduction in com- 
puting the assessee’s income from banking business undei 
s. 10(1) of the Indian Income I'ax Act 

Land emerging pom the bed of the rivet by diluvion whethet 
comes xvithiti the definihon of Pand' and xmsts in the Goan 
— Removal of encroachment on land inwted in Gaon 
Samaj — Cognizance ap without a resolution of the Gaon 
Samap whether valid — Sub^Divisional Officet. to order fot 
Compensation^ whether competent , U F, Zammdari Abolition 
and Land Reforms Act, 1951, s 117 — U. P Zamindan Ahoh- 
tion and Land Reforms Rides, 1952, r, 115, sub rr. C D, h 
and G. 

Land emeigmg from the bed of a river by its diluvion action 
falls within the definition of land* and accordingly vests in the 
Gaon Samaj under s. 117 of the U. P Zammdari Abolition and 
Land Reforms Act. 

Proceedings under i IIS-G of the U. P* Zamuidaii Abolition 
and Land Reforms Rules may be initiated even otherwise than 
on the resolution of the Land Management Committee and can- 
not, therefore, be assailed simply on the averment that theie was 
no such resolution. Moieovei, the proceedings in this case hav- 
ing been started on a report of the Lekhpal who happens to be 
the Secretai 7 of the Gaon Samaj who as such was competent to 
commence the proceedings under r 115-G (n) 

The Sub-Divi«ional Ofl&cer is competent to award compensa- 
tion in a proceeding for removal of the encroachments. 

Mubarak Ah Khan v Land Management Com- 
mittee, Akoharia 

Molesting a person to prejudice of any act^ employ men t or busi- 
ness— Penal liability for whether in transgression of the liber-- 
ties guaranteed under the Constitution — Criminal Law 
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imendmeni Aci, 1932, .s oj India, 1950, » Ari 

19 

Inierpretation of Statutes— Fiesumpiton in laaout oj Can,sfttu 
tionahty of statutes — Rule of harmoniom comtj nation 

The liberties guaranteed under Art. 19 of the Constitution atc' 
subject to the impositions ot reasonable restiktions on the cn 
joyment of the same. Plain and simple loitering is not an 
offence. It is only such loitering which involves oi imposes ca 
ercion that is punishable under s. 7 of the Criminal Law Amend- 
ment Act, 1932. The scope of the piovisions of s. 7 being so 
determined it does not offend against the liberties guanmteed 
under Art 19 of the Constitution and is, therefore, valid as a 
whole. Proceedings, however, on the assumption tliat the pro 
visions of the impugned section cannot, in its entirety be so cii- 
cumscribed, the first part of sub-s. (1) (a) is distinctly confined 
to acts or tendencies aforesaid and being severable from the icst 
IS valid and operative as such and to that extent 

There is a presumption m favoin of the constitutionality of 
d statute and this presumption would, in such ciicumstances, fad 
only where a harmonious inteipretation ol the diverse provisions 
involved in the working of the law is not possible, 

Ra] Narain r; vStatc 

Motor Yehicles Act, 1939, ss 2(21), 14, 47, 48, 61 and uilc 72{a) 
— Considerations of 

Nationalization of a transport service — Cancellation af an ext si - 
vng permit on the notified route — Permit to the displaced 
operator on another route for which X, among othef^, had 
a permit — Validity of the permit to the displaced open alar— 
X. whether a^gneved and entitled to constitutional remedy- 
Motor Vehicles Act, 1939, Chs IV, IV^A, ss, 43, 47, 48, 68(c) 
(F) (G) — U P. State Road Transpoit Serxnce {Development) 
Rules, 1958, 4(1) and 10 — Constitution of India, 1950, 

Art 226, 

A, B and C whose pcinuts foi nmmng a stage carnage on a 
certain route were, on account ol the seivice being nnclertakcm 
by the State Govermneiit, cancelled were, in the alternathe 
or by way of compensatory lehel, given pcinuts on another route 
for which X among others, had a permit. In a petition by X for 
writ of cen^tiorari foi quashing the i*esolution of the Regional 
Tiansport Authority (R T A.) which issued the permit in ques 
tion and for a mandamus commanding the R. T A to forbeai 
from permitting A, B and C to operate on tlu' alternative 
route 

Held (i) that the resolution in question being an adminis 
trative order, though liable to be qfiiashed otherwise, w’-as not 

amenable to ceitioran Moreover .the resolution was a complet- 
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cd Uciiiijdcuon and the mac <juahhing the same v»ill iicn in an? 
way enure foi the benefit of the petitumei: 

(ii) that It IS well settled that rnmnlanuis issues only wheu* 
theie IS a legal light and no spetifu oi adecpiafe altcinatise 
iclici for enforung that light, \s, i tiled In the Full Bench in 
the Indian Stigai Mills Association \* 77tr Sinreitirv to (ion 
oinm^ent, Utlay Pradesh tins (knnt should exercise its poweis 
uudei All 226 of the (bnsiiiution in those clear cases when*. 
inter alia^ the lights of a person base been seriouslv inf tinged 
The piesumptive loss of earning by the ineic mciease m the nnin 
bei of bus operatois on the same loute is not such an tujuis: 

{Per Dilwan^ j)*-'rhc iiuisdiction of the High Canals undei 
Alt, 226 oi the ClonstiiiUion is neithei identical noi coexten 
sive with that of English couiis. 

The pctiiiouci caimoi undei these c uaimstautes. be said to 
be the aggueved pcison lot the pniposes oi the constituiional 
icmedy on meiits, held (ohitei) 

(ui) that notwithstanding the absence of sucli a piosision in 
the scheme oi nationalisation as settled and published undei 
the Motoi Vehicles Act, the Regional 'Fiansporl Authenity has, 
undei s (58 G(2) the powei to issue a permit in lieu of com 
pensation to a displaced opciaioi whose existing permit has been 
cancelled undei s 68 F; , 

(iv) that in issuing the alleinaiisc peiiuit the lianspoil 
Authorities need not follow the elaboiate pioceduic picscnlied 
under Chaptei IV of the Act. The icquisite proceduie is coin 
lained in s 68-G(2) The diifeience in piocedme cannot he 
attacked as being disci imiuatoiy loi the two aic meant foi two 
different categories of operators— those praying for fresh pennits 
and those deprived of theu\pcnnits, the nutuitivc and piayci in 
the former being on behalf of the applicxaius whde the uiilia 
live and oftei m tlie lattei being on behalf of the lhauspoit 
Authority and aie leasonahly lelated to their ciicumstauces; 

(v) that the notification, undei s 68-F(2) cancelling an exist 
mg peimiL even where it is issued by the Regional 'Frausport 
Officer cannot be challenged m a writ petition ihstly iiecause 
It IS a nnnisterial act ancl secondly because the power in uiies 
tion could and has been validly delegated undei s. 44(5) read 
with r. 10 of the U P. State Road Iransport Scr\ice (Develop- 
ment) Rules, 1955 

Regional lhanspoii Aulhoiit) (ioiakhpui v 
Kashi Piasad Cuipta , 

New Points—raised in appeal before the Supreme Ckiurt— 

whether and wffien peimissible 74 O 
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Offloeis and fierfants of the Mimiolpal BoaM— jR^gixIaaow for 
affording Reasonable opportunity of siiounrig (au^r a^tf^aiusf 
dismissal:, removal or rediution^ etc , whethei ulti<i vucs 
Government wkethet estopped from pleadini^ its inres-- P 
Mimt( ipahtus Act^ 1916, 297~( dated idoifaaes Munm 

palities (Amendment) Act, 1963, s '\S(2)- -Regulation undtn 
notification no, 6471 JXI — 226-46, dated 29th November, 

1946 

I'he power lo make legulations under and on mat lens eini 
meiated m s 297 ol the MnniapalUics Am as n stood Ixfoic 
1953, did not covet “conditions of seoiKc” and theiefoic* ihc' 
regulation made in 1946 insisting inter aha on rcasonahh* c^p 
portunity to the employee of showing lause ag«ainsl the pio 
posed dismissal, removal oi lecluction is ultrm ernes, riieu^ 
IS no other provision m the Municipalties Act nndei whuh 
this regulation could be framed or saved and the addiiion ol 
the expression “conditions of service’' in s. 297(1) (k) by Act 
VII of 1953 while revealing the legislative consciousness ol 
the absence of and the intent to supply this power could not 
animate the regulation which was void and lifeless when framed 

The icmoval from office of an Executiv<‘ Oflicei by an oicki 
some time in 1954 without compliance with the safeguards 
under the impugned legulation was, iherefoie, good ami un 
assailable 

Qiiaere whethei the Goveinmciu was estopped fioni plea(i 
mg its VI res in defiance of the regulation 

IJ P State V Murta/a Ah 

Order by the State Government to pay bonus— to woikeis foi 
pievious yeai, whethei Tetiospective in eflect- Powei \csted 
whether violative of the constitution<il guaiaritir oi ‘e<|uaht\ 
before law’ oi 'fieedom of business’ 

Paddy (Restriction on Movement) Order, 1958, s icail with 
s 7 of the Essential Commodities A<t. 1955— Recjuncmenis 
lor taking cogni/ancc of the ofleme 

Panchayati Adalat— Acting undci the PaiKha)ai, Raj Act, 1947 
if has powei to appoint a thud peison to make a gcaieial 
enqiniv into the facts alleged m a (ompLum filed hefou* 

it 

Payment of Wages let, 1936, ss, 7(2)(/0 and 15— Penalty imped- 
ed, on by the aulhonlics undei the Railway Estafiiishment 
Code— Whethei subject to the jurisdiction of or luihle to he 

superseded by the authority acting under the Act 

Police Act, 1861, s 7 — ^Dismissal of a police officei without com- 
pliance to para 486 of the Police Regulations— Effect of Doc- 
trine of “Tenure at pleasure” 
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Power of Civil U) appojiu (kmiiTiLSsiOi'f! Un ami 

pmdiuing accouiM bookf» 

Power to ix maximc u base prices for sale of iron and steel 

Constitutwnahfx uj^-^Validity of the nattfuaitan thr 

price— Report for taking cognizance of offenci^^Requisites 
of, 1)071 and Steel, (Unttral ot I^radudum ofid Didributmn 
Order, 1941, cL ll-B—yotift(<i(ton by (kintroller dated \\i 
July, 1952 — Essential Supplies (Temporary Powers) Act, 194f 
s. 11 — Constitution of India, 1950, Art, 19(1) {g}Supremr 
Court Appeals—lb active in, Xew points— Whether and rehen 
permissible. 

Clause 11-B oi the lion and Steel Ctmliol oi Ibaduitioii aiul 
Distribution Ordei, HMI, cmpoweiing the Steel ContioUer to 
fix the maximum base-puces ior the sale of non and steel does 
not violate the fundamental ught to tarn on business giiaian 
teed by Art 19(1) (g) of the Constitution and is, therefore, 
valid 

The notification of the Contiollci dated Isi July, 1952, 
fixing, ill exercise ot the aforesaid powei, llie puces togethei 
with the conditions appended theieto are valid and enforce 
able There is no substance in the toniention that it is ultra 
vires, discriminative oi mdefiniie 

The report under s 11 ot the Essential Supplies (reinpoiais 
powers) Act, 1941, on which cognizance of the offence may fa* 
taken by the court is lequued to contain only statement of 
facts constituting the offence’' The section does not uapuie 
the report to be or contain either the charge-sheet oi the c\ i 
dence to support the charge. Contents of the leport arc to 
ensme that there shall be a recoid that the public scrsani 
IS satisfied that a contravenuon of the law has taken place. 
If the contravention in question is sufficiently designated in 
the report, the requirements of the section aie satisfied 

Save m exceptional circumstances, eg, subsecpient legislation 
or questions of fundamental and general importance new points 
cannot be urged in appeal before the Supreme Court, 

Bhagwati Saran v. State of Uttar Piadcsh . . 

pfrexention of Corruption Act, 1947, s 5~Presumption of mis 
conduct, when available 

ss 5(l)(d) and 5(2 ) — Questwn af validity or sufficiency 

of the sanction, when to be raised — Sanction to be validly 
and properly given — Otherwise trial vitiated. 

Held (i) that the correct view is that the question of the 
validity or sufficiency of the sanction may be raised by the 
accused at "any stage before the final decision has been given 
by the trial court; 





(ii) that the sanction has been giantetl as a matter of routine, 
perhaps on the request of the prosecuting authority and with 
out the application of his mind by the officer concerned, 

(lii) that as the sanction has not been validly and properly 
given, the whole trial is vitiated. 

Budh Sagar v. State 

PreyentiYe Detention Act, 1950, x. S{A)(n), dewnticm undci— 
Ss. 46, 80 of the Code of Crimmal Procedure — ConstituUon 
of India, Art 22, scope of. 

The question raised in the case is about the constitiuionalit) 
of the petitioner’s detention for the reasons, as alleged, that 
at the time when he was taken into custody the police officci, 
though asked, had failed to show him the detention order or to 
communicate to him the giounds of his arrest. 

Held (i) that the constitutional protection assured to a pel- 
son b) cl (i) of Art. 22 of the Constitution of India is not made 
available to a person who is arrested or detained under a law 
providing for the preventive detention ; 

(ii) that a detention order is not an ariest warrant as dehned 
m the Code of Criminal Procedure and s. 3A of the Preventive 
Detention Act has not laid down that a detention order shall be 
treated at par with an arrest warrant except m the matter of cxc 
cutmg it ; 

yii) that the obligation laid under s 80 of the Code of 
Criminal Procedure on the person arresting cannot under the 
circumstances be extended to the case of a detention order which 
IS entirely different from a warrant of airest 

S. N. Tangri v State 
s,s 3, 7 and 9 — if violated 

Prosecution for defaming public officers ui discharge oj then 
public functions — Special procedure for — Pre-rerjuisitc of 
sanction hou- to be shown or established — Complaint for, 
public prosecutor — Code of Criminal Procedure 1898 t? 
198 and 198-i?. 

The sanction of the picsiciibed authorit), wherever made a 
condition precedent for any prosecution, must appear or where 
not so apparent, be established by extraneous evidence to have 
been given after applying his mind to the facts and materials 
before him. Merc production of a document which sets out the 
flames of persons to be prosecuted and the provisions of the 
statute alleged to have been contravened and purporting to bear 
the signature of the prescribed authority does not invest the Court 
with jurisdiction to try the offence 
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Section 198-B ni the (.ode ot Oriinmal PrfM'edmc, in terms, 
contemplates a complaint in writing by the Public Prosecutor 
and of no one else and it would be an unwan anted addition 
to the words ‘as also of the officer aggrieved, to sub-s. (1) if 
It were to be held that the complaint must necessarily bet signed 
by the aggtievcd officer as well. 

The special procedure laid down in .s. 19H B is intended 
not to be supplcmentarv but as an alternative to that in s. 19B 
of the Code. 

P C. Joslu V. State of Uliai Pradesh 

Pioseoutlon under the Foreigners Act— If, a person who wa.s not 
a foreigner under the law in fence at the time of his entry in 
India could be subject to patu 7 of the Poteigneis Ordet. 
1948 and liable to prosecution utidei the Foieigneis Act ... 

Railway employees— Pennify unposvd, an by the authorities 
under the Katlway Kstahlishment Code — Whether subjret to 
the jurisdiction of oi liable to he snpeiseded by the antho 
nty acting vndei the Payment of Wages Art — Indian Rail- 
way Establishment Code — Government of India Act, (2f> 
Geo. 5 Ch. 2), 1935. s 241(4) — Payment of IPcigc.r Act, 193(5, 
7(2)(/t) and 15 • 

The rules regulating the conditions of Civil services under 
the Union or a State are of course subservient to the provision.s 
of any Act pas.sed by the appropiiate legislature but the Pay- 
ment of Wages Act qua the Rules framed and incorporated 
in the Railway Establishment Code is not such an Act since 
it purports not to regulate the conditions of service but simply 
ensure due payment of the wages. The authority acting undci 
the Act has, accordingly, no jurisdiction to take cogtii/'ancc of 
or set at naught the penalty imposed by the authorities acting 
under the Code. 

Moreovei, the penalty of recovering the loss occasioned to 
the Government by the negligence of a Railway employee by 
monthly deductions from his pay impo,sed and mamlamed by 
the competent authorities under the Code falls under s. 7(2)(&) 
of the Act and is, therefore, a permissible deduction under the 
Act, itself. There is nothing in the Act to suggest that the 
expression “other authority competent’’ preceded, as it is. by 
Court must be read ejusdem generis with the same and even 
if It be so the railway authorities, in view of the provisions 
regarding notice, opportunity and hearing, etc. were required 
to act and had in fact, acted m a quasi-judicial capacity and 
manner. ^ ’ 

Quaere whether the authority appointed by the State Gov- 
ernment under s. 15 of the Payment of Wages Act would be 
competent to deal with employees of the Central Government. 

Kundan LaJ v. Union of India 
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Raference of Industrial Dispute for conciliation— Whetha obli^ 
gatory on the part of the State Government after an executive 

action in that behalf 

Regional Transport Authority and the Appellate Tnbunal— 
Identity of and respective powers regarding: (a) grant oj 
permit, (b) fixation and alteration of maximnm numbei of 
operators on a specified route — Fight of a permibholder; 
whether affected by: (x) issue of a permit not authorised by 
law but within the maximum limit fixed, (v) uicrease m the 
number of services on that route—Motor Vehicles Act, 19S9. 
^ 5 '. 2(21), 44, 48 and 64 — Motor Vehicle Rules Tl{a), 

Notwithstanding the fact that some members arc common 
to both, the Regional Transport Authority is guile distinct 
and separate from the State Transport Authority Tribunal 
(Appellate Tribunal) and the latter has no power of supervi 
sion over the former. 

It IS not competent for the authorities under the Motor 
Vehicles Act to grant permit for a route different from the one 
applied for by the petitioner. 

The limit regarding the maximum number of stage carriages 
for service on a specified route once fixed remains binding and 
unalterable till it is revised on the grounds and in the man 
ner prescribed by law 

The power co fix the maximum number of stage carriages 
for a specified route vests m the Regional Transport Authority 
and the order passed in exercise of the same being unappeal- 
able, it is not within the competence of the Appellate Tiibu- 
nal, while seized and disposing of an appeal by a person to 
whom permit had been refused, to refix the number aforesaid 
The Appellate Tribunal does not likewise have the power to 
fix the number of services each day. 

Mohammad Luqman Sharif a State Transport 
Authority Tribunal 

Regulation of offensive, dangerous or obnoxious trade, calling 

or practice — District Board, whether divested of its power 
in this behalf after the coming info force of the Panchayaf 
Ra] Act or by the regulation under the 17. P. Rice and Dal 
Mills Control Order, 1948 and the U, P. Pure Food Act, 
1950 — United Provinces District Boards Act, 1922, ss* 91, 
106 and 174 (Z)(k) — United Provinces Panchayat Raj Act, 
1947, 15, 16, 37(d) and 111. 

The duties and functions vested in the village authorities 
under the Panchayat Raj Act do not include the regulation 
of offensive, dangerous or obnoxious trade, calling or practice 
and there is therefore, no question of the District Board 
being divested of that duty and power expressly conferred on 
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It, In view of the .scheme oi the Ael and tlie duties eiiiiiiieiat 
ed therein, it is not possible to give the expression 'sanitation* 
in s 15(e) and 'for the pinposc of piomotiiig oi 
health, safety and convenience of persons, residing wthin the* 
iimsdiction of a Gaon Panchayat’ in s 111 of the Paiuhayai 
Ra] Act Its widest aniptitude so as to eo\ei the power in (pies 
tion. 

Notwithstanding the hut that tiuie may he some ovcilap 
pmg of the legulatory pianisions under the ll P. Rice and 
Dal Mills Contiol Order, U. P, Pure Food Act and the Disiika 
Boards Act, the validity of the by-laws framed and tlie fee 
charged thereunder by the Distiut Boaid rcinaius mtiinpaiied, 
since the purpose of each is dilfercnt from tlie otlier, 

1 he District Boaid, (ilra/ipui a Lakslmu 
Narain Sharma 

Sale of adulterated food— I-tci/nh/v e^mploxtr /fu--Mcns 

rea, hoto far relevant — PieverUum o] Food Adulinatton 4ef, 
1954, S6 2(xm), 7 arid 16 

Every one who by or tor himseh oi thiough <>i on behalf 
of another selh adulteiated food is liable to punishment 
There is no warrant in law for immunity to ennployce oi 
agents. The fact that they (employees oi agents) are igno 
rant of and have nothing to gain by the adulteration is irre 
levant for the purposes of liability although the (loiut ma\ 
on that account take a lenient \iew of the offence and award 
a lesser sentence 

Sarjoo Prasad v State of Uttar Piadesh 
Sanction — for prosecution under Prevention of Corruption Act, 
1947 — Question of validity or sufficiency of it, when to be 
raised — If not validly and properly given, its effect 

Sea Customs Act, 1878, s. 178A— Validity of — ^Enshrines a rale 
of evidence and does not operate in the field of rights--- 
Provisions of, not hit either by Art. 19 at 31 of the (k)nsti 
tution of India 

Self-defence — Plea of, if and when acceptable 
Seniority of Government Servant— In a particular giadc— Fix 
ation of, whether justiciable in the High Court under writ 
jurisdiction 

Shifting of grounds— by the State in a Habeas coipus petition, 
if to be allowed at a late stage 

Sirdari of an ex-proprietary tenmt— Whether liable to sale in 
execution of a decree for arrears oj lenf passed before abo 
htton of zamindari — United Provinces Tenancy Act^ 1939 
95 168 and 251 — Uttar Pradesh Zamtndan Abolition and 
Land Reforms Act, 1951, 55. 7, 153, 166 and 200— t/. P 
Land Tenure (Legal Proceedings) (Removal of Difficulties) 
Order, 1952, paras 2 and 3. 
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In February, 1951, S applied tm l!ic evetuuon of decioe 
for arrears of rent by sale of the ex-piopnetary holding of M, 
After the coming into force of the Zaimadaii Abolition and 
Land Reforms Act, M objected to the exe< utability of the 
decree as such on the ground that the land in question became 
sfidan which was not transferable and. iheteloie. not tiahle 
to sale 

Section 7(b) of the Zamindan Abolition and I,and Reforn!-. 
Act lead with paragraphs 2 and .S of the Removal of Diflicul 
ties Order. - 1952 leave, s intact the tight to recoseiy of unit 
under the U. P Tenancy Act subject to the only prohibition 
against execution of decree under .s 168 by ejectment of the- 
judgment-debtoi which is different from execution of deciee 
by sale of the holding under s. 251 of the Tenancy Act. 'l‘he 
provisions of s 251 have, however, become unenfoiccable foi 
the simple reason that the light that wa.s saleable no longci 
exists and what is acquired in lieu theieof has been made 
unsaleable 

Malik Nizamuddin v Shco Prakash 

Special Appeal — Certificate of fitness for filing it — fnterpreta 
tion of r. 6, Ch VII of the Rules of Couit. 1952, as it 
stood before the Amendment of 1956 

Special (Letters Patent) Appeal— Pomei of High Court to 
levtew orders, or decree pa'ised in — Code of Civil Procedure, 
1908, .u 114, 117, 0 47 — Letters Patent (High Court of Judi 
calure, Allahabad), 1866. cK 10 — United Provtrues High 

Courts I Amalgamation) Order, 1948, cl. 7. 

There is nothing m the Code of Civil Proccduie to exclude 
the application of the provisions of s 114 and of the rnle.s 
under Order XLVII to orders or decices passed by the High 
Court m Special Appeals under cl 10 of the Letters Pattmt 
read with cl. 7 of the U P High Courts (Amalgamation) Oidct 
and accordingh the High Court does have the powei to i-eview 
the same 

Jwala Prasad v Jwala Bank Ltd 

Staff of Banaras Hindu University— i’owci of the University 
to terminate servicer of its employees — Diverse modes and 
procedure for exercise of the power — Whether and how far 

cumulative — Banaras Hindu University Act, 19 1,5 Banaras 

Hindu University (Amendment) Act. 1958, s. 19-.4, Ord. no 
6, St. no. 39. 

An analysis of the relevant provisions of the Banaras Hindu 
University Act, the Statutes and the Ordinances leads to the 
conclusion that the University derives its power to dispense 
with the services by the requisite notice or salary in lieu thereof, 
(ii) Ordinance no 6 termination for fa) misconduct, (b) phvsL 
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cal infirmity, (r) inefficiency, {dj breath of the iciiiin o£ the 
agreement of service, after calling fm and considering in each 
case the explanation fiom the employee in question oi (r) aftei 
four months* notice or salary, ^ni) Statute* no, 30, feiiiiiiiation 
on the ground that the continuance of the einplo)ee in seivicf 
would be detrimental to the interests of the Univtasiiy, pro 
ceedmg with a resolution of the Executive <!ominiuee to that 
effect, torwaided to the Solicitor Ikmeral, icfeieiire by the 
lattei, if a pnma fade case is made out, to the Reviewing 
Committee and recommendation of the last and final action 
bv the Executive Council 

Where the law allows alternative lemedies, an) one or 
more of those can lie invoked unless one remcaly is expressly 
or by necessary implication excluded by the other. Applying 
this test to the afoiesaid modes or procedures, it is clear that 
the simple power of teiminating service after notice ot salary 
in lieu thereof is not available to the University when the 
provisions of Statute 30 had once been invoked and pursued 
and the allegation of derogatory conduct had already been 
forwarded to and scrutinized by the Solicitor-General and the 
Reviewing Committee and the matter was pending befoie the 
Executive Council (if a case has not at all sent to the Solicitor- 
General and the Reviewing Committee other considerations 
might have arisen) on the ground (x) that the Oidinanccs are 
subject and must, m case of clash, yield to the Statutes, (t;) 
Statute no. 30 was enacted by the Parliament for special action 
in special circumstances and when once invoked in or applies 
to a particular case it would by necessary implication, exclude 
exercise of power under the agreement or the Ordinance, 
(z) dropping of action under the Statute would deprive the 
employee of his right to show cause before the Executive Council 
against the finding of the Reviewing Committee. 

The ultimate power of the Executive Council under cL (5) 
of Statute 30 to take such action on the recommendation of 
the Reviewing Committee as it may think fit contemplates and 
must be confined to some action completing the intent and 

n ose of the enquiry itself. It docs not include the power 
rop the enquiry and take recourse to proceedings besides 
the Statute. 

, Akshaibar Lai v Vice-Chancellor Banaras 
Hindu University . * 

State amendment — Made to s. 102 of Code of Civil Procedure 
if in any manner affected by the amendment made to that 
section by Parliament 

Suit for possession Involving cancellation of document — ^Whether 
separate and additional court-fee payable on the latter 
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Taking of fingei? print or specimen handwriting^ of an accised 
person — Prosecuted under ss 218 and 466, Indian Penal Code 
— If amounts to testimonial compulsion^ and if contravenes 
Art. 20(3) of the Constitution of India, 

The appellant was prosecuted under ss. 218 and 466, Indian 
Penal Code, before the Additional Sessions Judge at Fai/abad. 
One of the charges against him was in respect of forgery of 
certain khataums. He denied the disputed entries in the said 
documents to be in his handwriting. Thereupon sample wril 
mg of the appellant was taken by order of the Sessions Judge 
with a view of its being compared with the writings in the que$ 
tioned documents by the Government Handwriting Expert 
and to this he made no objection. The Sessions Judge finally 
recorded a conviction of the appellant who then preferred an 
appeal to this Court. 

The learned Single Judge hearing the appeal was of opinion 
that the Division Bench case of Ram Swarup v. State was 
wrongly decided and required reconsideration by a Full Bench. 
He therefore referred the following two questions for decision 
bv a Full Bench • 

(1) Is It open to a citizen to waive his fundamental 
rights conferred by Part III of the Constitution of India? 

(2) Does an order requiring an accused peison to fur 
nish his finger prints or specimen of his handwriting 
amount to 'testimonial compulsion’ and does such an order 
contravene the provisions of Article 20(3) of the Constitu- 
tion of India ? 

The Fuir Bench, after considering in detail — 

Held (i) that the giving of his handwriting by the 
accused person does not amount to furnishing evidence 
against him because the accused is not compelled to icsti- 
fy but " to make an exhibition of facts ; 

(ii) that m the present case the giving of his handwuting 
by the accused was a voluntary act and could not, by any 
stretch of imagination be held to be compelled tCvStimony / 

(lii) that the first question referred to the Full Bench 
does not arise and so far as the second question is concern 
ed, it was answered m the negative. 

(Per Uniyal, J) Held, that the answer to the lust ques- 
tion framed must be in the affirmative the right or pri- 
vilege claimed by the accused is in respect of an individual 
right and does not involve a question of public policy or 
public morals.^ 

Rajit Ram v State 
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Testimonial Compulsion— I aking ol imgci punt oi xpccnncn 
handwriting of an accused prison. If amounts to that 
Transfer of Property Act, 1882, s. lOd— Notice terminating the 
. tenancy and to quit the prennses — .Signed by a lawscr and 
purporting to be on behalf of the landlord — .Whciher effee 
tivc 

U. P. General Clauses Act, s. Ki - Appointing Authorit), powei 
to suspend 

U. P. Land Acquisition (Rehabilitation of Refugees) Act, 
1948 — 11(1) Proviso — Validity of— Const itutioti of India. 
Art. 31-5, effect of. 

The High Court having held that the two piovisos to s 
11(1) of U. P. Land Acquisition (Rehabilitation of Refugees) 
Act, 1948, was invalid On an appeal to the Supreme Courf- 

Hcld, that as a consequence of Ait. 31 H lead with the Ninth 
Schedule the Act cannot be deeined to be void or even to 
have become void on the giound of its being hit by the opera- 
tion of Government of India Act notwithstanding the fact 
that the amendment in the Constitution canje aftei the dcci 
sion of the High Court of Allahabad. 

State of U r V. H. H. Maharaja Brijendni 
Singh 

U. P. Municipalities Act, 191(). s. (19 — A .4) — Enquirt by the 
President intcj chaiges framed against Executi\e Officer — 
Report submitted to the State Government — Power of the 
State Government tc’i suspend pending the consideration of 
the report 

s. 87-A — Exteirston of to the I'own Areas undei s .38 

of the Town Areas Act, 1914, if ultta vire.s 

s. 87-A, (3). (4),' (5), .scope o} — Procedure for pas.sing of a 

motion of no-confidence against the President — Art. 226 
Constitution of India. No confidence motion and notice, 
legality of 

The interim relief for stay of the holding the meeting foi 
consideration of no confidence motion against the President of 
the Municipal Board, Sitapur, holding the meeting scheduled 
for 7th July, 1960, was granted to the petitioner in the writ 
petition. An order was passed when the main writ petition 
Itself had been decided to the effect that the meeting be held 
on 22nd July, 1960. The petitioner urged, that this Court 
while fixing the date itself by its order, dated the 15th July, 
1960, exceeded its powers and any meeting held in pursuance 
of It is illegal and that the resolution adopted by it is similarly 
illegal. 

Held (i) that the stay order having been vacated a duty was 
cast on the court to restore the matters essentially to the posi- 
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Cion they held when the said order had been made* and fin 
ther to resolve any dij05culties which might htivo intervened as 
a con sequence of the court's action ; 

(ii) that the language of Art 226 of the Constitution does 
not admit of any doubt that the power therein confeiied on 
the High Courts is not confined, as has been so often lepeated, 
to the enforcement of the fundamental right alone conferred 
by Part III of the Constitution but is sufficiently wide It can 
be exercised for any other purpose also " , 

(iii) that the test for its exercise for any other purpose " is 
the existence of some legal right vested in the individual who 
is complaining that the same is threatened or otherwise en- 
dangered. If the court is convinced that the party aggrieved 
is entitled to such a right it will not grudge to invoke its con- 
trolling jurisdiction under the Article which in its ambit is not 
limited by name mentioned m it but it may issue such other 
or further writ or direction as shall secure the ends of justice ; 

(iv) that in judging the validity of the impugned order the 
test, therefore, is whether having regard to the surrounding 
circumstances including those leading to the making of the 
interim order and the procedural difficulty following as a 
result the couit has by issuing the particular writ or direction 
transgressed the limits of Art. 226 of the Constitution whose 
aim and object is the safeguarding of the legal right belong- 
ing to persons ; 

(v) that the order of this Court did not contravene the pro- 
visions of s. 87-A nor was in excess of the powers of this Court. 

Krishna Chandra Gupta v. Prayag Narain 

; — s 297— Regulation made under in 1946, before the amend- 
ing Act of 1953 — for affording reasonable opportunity of 
shownig cause against dismissal, removal or reduction, etc. 
of officers and servants of the Municipal Boards, whether 
ultra vires 

U. P. (Temporary) Control of Rent and Eviction Act, 1947, s. 

3— Permission for eviction by the District Magistrate -Revo 
cation of, whether competent and effects the suit filed befoie 
revocation 


^5. $(l)— Nature of the order passed by the District Mam. 

trate and his duty — Landlord's right — Nature of the orde 
passed in revision , by the Commissioner. 

• The first respondent is the owner of a residential house whic 
occupation of the appellant as the tenan 
since 1940. In 1958 the respondent applied to the Distric 

U ^ (Temporary) Control c 
Kent and Eviction Act for permission to fife a suit for th 
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c|ecimtni oi the appelhuu. hut liuu applic .ukui ifinml 

and an application fm the u*\isinn cjf ih.il oicin ahii di 
mihscd b) the Coinnnssionei Ihe ir*^jviiKirui ffirii liUaif 
the writ petition under $, 22ti of the (’.oiiuiiuhcui cd India 
which was allowed and the lelief Mni^’ht was tn ilir 

ordci which is the subjctt of this ^jnnal apfMMl I he Ciuiii 
after considering the pottus lai.sed in the appeal 

Held fi) that it is wtII setthtl tltat the oidei ol the llisliic 
Magistrate granting or lefusing peunission iimki s. :il| of ihi 
United Provinces (Tcinpoiai)) Ckiimtd of Rent and Fviitioii 
Act is an administrative ordei made b\ him m ilie i’wuise of 
his discretion ; 

(ii) that for the exetdse oi an) «iismii«m*in poHci lc» hi 
valid must be in good faith and is not sliowii to have been nils 
directed as to the pinpose of fhc‘ Act : 

(ill) that it Is the duty of the District Magistuuc when deal 
mg with an application undei s IhJ) of the U. P. ( remporar}) 
Contiol of Rem and Eviction Act, to weigh the u^spective claims 
of the landloid and the tenant and then to giant or refuse pei 
mission , 

(iv) that ever) citi/en has a hmdamental liglit to acqtme. 
hold and dispose of property, but propet t) mdudes leasehold 
rights and both are subject to reasonable restruaions. A land 
lord's right to recover possession of pioperty, m the ocxupation 
of a tenant is, therefoic, subject to the provision of s, i{l) of 
the U. P, (Temporary) Contiol of Rent and Eviction Act ; 

(v) that the order of the Commissioner in tc‘\isicm stands 
on a different footing and is of a quasi-judicial nature and 
therefore liable to be quashed if it suflers fiom an apparent 
eiTor of law. 

k 

Majecd-uddin v. Syed Ghulam Ilainuiii NaqVi 

ss. 7(l)(fl) and 7-yi(l)(2) mid 7(2) and rule i under s. 17 

of the Act — Contract o\j tenancy without an allotment oidet, 
of the Distr’ct Ma^strate about an airornmodation xehich 
falls wihin the sc<^e of the Act and in respect of which 
an order wider s 7 has been made, if valid and enforceable 
in law. 

Held, that letting o£ accommodation in contravention of 
order passed under s 7(2) of the Act would defeat the provi- 
sions of law and would also be against public polity, the con- 
sideration is unlawful and the agi cement or contract between 
the parties is void 

Held, further, that the contract in suit was void and the 
assistance of the court would not be given to the plaintiff in 
enforcing its terms No damages for use and occupation 
could be allowed to the plaintiff 

Shyam Sunder Lai v. Lakshrai Narain Mathur 
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TJ. P. Town Areas Act, I9H, .v. 38, subi. ;!) — Pouwt of state 
Govcrmnent to cxtoid any cuactinent in force in any Mtini- 
npahty to a toum area — Sub-iS. (3), (‘1) — Extrn\ton of couiti- 
ment relating to functions to town area. If, piovisiom come 
into force automatically — Extension of s H7-A of U P. Muni 
cipalitics Act to touni area, ij ultia viic-s. 

The petitioner wai elected Chaiiman, I’own Aica Committee, 
Saket, con.stituled undoi the U. P. 'Pown Aieas Act, 19M. On 
March 9, 1959, he icceived a notice of a meeting of the Com- 
mittee on May 1, 1959, to couMcler a motion of no confidence 
against him. Theieupon on Apiil .‘K), 10.59 the pelitionei 
moved the picsent petition foi the leliei that the .scheduled 
meeting should be inteiclicted by the Couit. The petitioner 
failed to get any interim rebel and in the schedulecl meeting 
the motion of no-conlidence was pas.sed. The petitionci 
then piesented an application foi the addition to his petition of 
some flesh gionnds of attack and fre,sh pia\ei that the le;. 
pendents should be restiained from caiiving into eilect the le.so 
lution of no-confidcncc 

The leaiiied single Judge liefoie whom the petition came up 
foi healing lefeiied it to a laigei Bench as he doubted whethei 
the case of Abdul Aziz SJale of I'ltcn Puidcsb had been righth 
decided 

The Full Bench aftei consideiing in detail held (i) that 
sub-s (i) of s. 38 of the LI 1’ Town .Aieas Act, HIM is in \ci) 
wide teims, it einpoweis the State Coveniment to extend to 
a town area any enacinient im the time being in fence m am 
Municipality in Uttar Pradesh, subject t() such restiiction and 
modification, if any, a.s it thinks lit, 

(ii) that the ptnpo.se and edect of sub .ss. (3) and (•}) of s. .'iS 
of the U. P. 'I'own Aieas Act, 19M is to make prcnisions of 
general application which will, if necessai), come into opetation 
automatically when an enaclineni which lelates to the taii)iiig 
out of Municipal lime turns is extended to a town aiea and the 
court would not be justilied m holding that becau.se .sub ss (3) 
and (4) make piovisioii foi the mantlet of the chschaige of 
functions of a Municipal Boaicl that oulj tho.se .sections ol the 
Municipalities Act can be extended to .i tocen .iiea uhich lelate 
to such functions, 

(ill) that the extension of s 87 A of the Ik P Munn ipuhties 
Act, 1916, to the 'Fovvii Aieas uiidei s 38 of the Town Aieas 
Act, 1914, by the Goveininent notifications, dated May Z, 19.5(!, 
was not ultra viics of the Slate: 

(iv) that the case of Abdul Aziz v I he ('ttcii Piadcz'^h w<i.s 
rightly decided 

Ghulam Mohiuddin v Munsif, Etah 
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U. P. Zamindari Abolition and Land Reforms Act. 1951. 17!~ 

Land cmeiging finin the bed of a invi by its diiuvinn action, 
if falls within the definition of ‘land’ and it \ests in (hion 
Samaj 

Wealth Tax — Imjiositiou o;. on (fit' Iirt nralth of a mini Hindu 
family — Wketfur ulna \ites (hr Pmhamrnf Wraith I’tn 
Act, 19.57, .V. 3- (U>n\li(u(ion of India, 19.5(1. Art, 2'IK, VII 
Schedule List I — hntiin nos. 8(i and 97. 

{Per Full Bench, lIi>AimY,v, j., rtmfra) S. 3 of the Wealth Fax 
Act impcKsing tax on the net wealth of “cverv imliudnal, Hindu 
undmcled family and company. , . .)" is not ultra etm the 

Union Lt'gi.slature even in .so fai as it iclates to the h'vv on 
‘Hindu undivided family' 

(Per J. .Saiiai, J.) on the giound that the legislation falls and 
must be upheld lindei Fntry Hf> of tlie nnion List vi/. '' Taxes 
on the capital value of tlic a.sset.s. . of individuals and 
companies. . . Ina.smuch as a (onstitiuion is a mechanism 

under which laws aie to be made and not a meu; Act which 
declares the law, it imisl be interpieted liteiallv and not in a 
nanow and pedantic Kcnse” 'The expiession ‘individuaT in 
the aforesaid entiy compicliends a body of individuals and as 
such covets ‘a Hindu undivided family' 

(Per Gurtu, J.) on the ground that the impugned legislation 
IS not covered by cntiy 8() of the Union List but it does come 
and must be sustained undei the lesiduaiv power of the Pailia 
ment under Article 248 read with entry 97 of List I of the VII 
.Schedule in the Constitution 'The legislative history of taxa- 
tion laws in India, shows that a ‘Hindu undivided family' is 
distinct from an ‘individuaT and a ‘companv’, and ha.s accord- 
mgly been treated and provided for sepal ately. 'There is, there- 
fore, no reason why this legi.slaiive pi act ice and datisifitation 
should have been departed fiom in framing entry 86 if the in 
tenuon was to include ‘Hindu undivided family^ therein, Rc- 
TOuise may, however, be taken to the residuary power of the 
Parliament to impOsse and uphold this taxation. 

(Per Upadhya, J ) on the ground that tlie impugned legisla 
tion cannot be placed either (as held by CkiRTti, 1.) under entry 
86 or under Art. 248 read with Entry 97. The implied limita- 
tion m residuary powei appears to he that the subject .sought 

(uust be “other than” tho.se already 
^ The lesiduary power cannot be invoked 
for expanding the amplitude of the items or entries defined 

nrpSv ilr i ‘’f legislation is ex- 

legislation beyond the delimited area 
IS attempted it is clear that powers are sought to be exercised 
which are_ not possessed under the Constitution. The Wealth 
“lira vires the Parliament in so far as 
It imposes a tax on ‘Hindu undivided families’. 

Jugal Kishore v Wealth Tax Officer 
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Before Mr. Justice Nigam and Mr. Justice Misra* 


WAHID HUSAIN, Syed (Plaintiff) __ 959 

December, q 

V. 

Maharajkumar MAHMUD HASAN KHAN and 
OTHERS (Defendants) 

Arbitration Agreement under an unregistered partnership— , 

Knforcemeni oj, zvheiher by the Partnership Act — Indian’ 

Arbitration Act, 1940, s. 29 — Indian Partnership Act, 1935, 
bg (3). 

The applicant filed an application in the trial court under 
s. ot the Aibitration Act, 1940, praying that the agreement * 
to refer the dispute between the parties for decision by arbi- 
trator be oidered to be filed in the court and the court be 
pleased to nominate an aibitiator to get the dispute so decid- 
ed, 'ilie firm was unregistered. Fhe issue was whether this 
application was haried by s (>9 of the Indian Partnership 
A(*l, 

Held, that an application under s, m of the Indian Arbi- 
nation Act for enfoumg an arbitration agreement in respect 
t)£ an unregistered partnership is barred by the provisions 
of s, 69 (3) of the Indian Paunership Act, falling, as it does, 
within the teim ''other proceedings'' im hided therein; 

Case law discussed 

First Appeal from Order No. 43 of 1954 from an 
order of P. M- Harkauli, Civih Judge, Lucknow, dated 
30th March, 1954. 

The facts appear in the judgment. 

S. N. Roy, for appellant; 

^Sitting at Lucjoiow. 


1 AB 



2 THE INDIAN tAW REPORTS 

*931 Asghar Hn.mn and Omesh Pra’^iid. foi ic.vpondem 

Wahid no. 2. 

Husain Syb> 

,, *'• The iudgment of tlic (Oiuf was dohvcuu «n - 

Maharaj ■' 

mSjud Nigam, J.- Oil 2r,!h Augusi. iipp, Wahid Hiisain 
Hasan Khan filed ail application uiuicr scttuiu ^'o ol the Iiidiar 
Arbitration Act (Act X of 1940) in conif of tin; t:i\d 
Judge, Luckiunv, pia)ing that tfu agitrnu'iit to refer 
the disputes between tfie pauies umtained in the pait- 
uership deed, dated iHth March, i«}47, h«’ oni« icd to 
be filed in the tomt and the touit he ple.ised to noun* 
nate an arbitral 01 for the opposite-p;uf u’s m to appoint 
an arbitrator to decide the disputes iietweeii the paitie.s. 
In the alternative it was pia)ed that the wiitings in 
paragraph 10 of the appliiation he trt'aied as an arbi- 
tration agreement and lie oideied to he tiled in the 
court and the court be pleased to nominate an arbitra- 
tor for opposite-party no. 1 to decide tlu' disputes 
between the parties. 

The facts alleged in the application ate that Wahid 
Husain applicant and the three opposite-parties en- 
tered into a partnership for a period of ten }ears h\ a 
registered deed, dated 18th March, tcj.fy, foi tiadnig 
in motor cars and for other allied purposes 'The aist 
clause of the partnership deed provides that- - 

“Any dispute or difference which may at ise bet 
ween the pattners or their repre.sentativt's, with 
regard to the construction meaning of this dt'ed or 
any part thereof, or respecting the acconnts. profits 
or losses of the business or the rights or lialiilities 
of the partners under the deed or tlie dissolution 
or winding up of the business or any other matter 
relating to the firm shall be referred to four arbi- 
trators, one to be nominated by each party and in 
case of difference of opinion between them by the 
Umpire selected by tjie arbitrators.” 
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The firm named National Motor (India) started busi- 
ness under the management of the applicant and it was 
stated that the firm was still continuing. Then follow- 
ed an account of the disputes between the parties and 
it was stated that in view of the provisions of para- 
graph 21 the parties referred their dispute to a Board 
of four arbitrators but the said arbitration ended in 
fiasco partly as the arbitrators were unable to finish 
the arbitration within the period of four months allow- 
ed under the arbitration Act. Then the parties were 
asked to name their arbitrators but opposite-party no. 
1 has refused to do so. The valuation of the applica- 
tion for purposes of jurisdiction as put at Rs. 20,000. 

Written statements were filed by the three opposite- 
parties on 16th November, 1951, 17th December, 1951 
and 16th November, 1951 respectively. The plaintiff 
then moved an application for amendment and this 
was allowed by the court’s order dated the 2nd Decem- 
ber, 1952. Additional written statements were filed 
by opposite-parties 1 and 2 on the 16th January, 1953 
and then the matter came up for arguments. 

The learned Civil Judge framed the following three 
issues : 

1. Is this application barred by section 69 of 
the I. P. Act ? 

2. Was the agreement never given effect to ? 
If so, its effect ? 

3. To what relief is the plaintiff entitled ? 

The learned Civil Judge decided that the application 
before him was barred by the provisions of section 69 
(3). He further held that issue no. 2 did not arise 
for determination as the matter was really a question 
of the merits of the case. Accordingly, the learned 
Civil Judge held that the applicant was not entitled to 
any relief and dismissed the application with costs. 


1959 

Wahib 
UUSASN SYE» 
v. 

Maharaj 

ICUMAR 

Mahmub 
Hasan Khan 


Nigam* J. 
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‘tVAHlt 
Husain Syro 
• .»> 
Maharaj 
• .Kumar 
, Mahmub 
Hasan Khan 

tiiffim, j. 


Against that onirr this htst tunn uidct has 

been filed In Wahid Husain iht .tp}>luaiii I he 
mattei (;mie up before a learned siti‘.;!e fudge of this 
Court and ht nas of the opinion' 

“'Flu* inattet dors not appr.u to be hri funn 
diffirulty. It tetpiites a < onsiderafiou ,o{ sttine 
Bcneh eases of tlie Allaliafiad High Comt It also 
appeals to me to be a (piesttou of impoitaiue atiri 
it IS bleb to arise iti a nninhei of lasrs in bunir. " 


He. therehxe, tefened flu* niaftei to a ffentfi am! as 
this was the sole cpiestion ati.sing in the <ase. be has 
refen ed the entire aase for (iedsion to a Hisision 
Bench. TIic ajipeal has luns been plaicd fiefou- us 
for decision. 


In this appeal we have heaid the learned tcinnscl 
for the jraiiics. 


iNo auihouiy dircetly on tlie point uas tiled before 
the learned Civil Judge ami he was assuied that there 
was no authority on the point He thni (onsitleied 
the provisions of the .section and held that as an appli- 
cation under section ao of the .Arbitiation \(f was 
dearly a mode of actum pre.snif>ed bv the Vrfuttalion 
Act for carrying into effeei a legal right of a party to 
have a dispute decided fiy a private fbnnn. the atipli. 
cation amounted to a pun reding witfiin the tenn of 
sub-seclion (3) of section (h, of the Indian Panmnship 
Act (Act IX of 1932). No (piesfion of ifu- won! “Fio- 
ceeding” bemg ejusdem genet is to " a daiin of set off ■' 

was raised before the learned Civil Judge. In the 

grounds of appeal other questions were also raised. 

e have questioned the learned counsel for the appel- 
lant and he has made a statement bcfoic us that he is 
not pressing any other argument or contention before 
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ns except the ax'g-uineni to be discussed by us in the 
paragiaphs followitig. The alternative argument 
uiged by the learned counsel for the opposite-parties 
before the Icained single Judge that if the present appli 
cation is not covered by the word “proceeding” men- 
tioned in sub-section (5) of section Cg of the Partnership 
Act then the present application amounts to a suit and 
should therefoie be treated as barred under sub-section 
(i) and (s) has also not been pressed before us. The an- 
alogy of petitions uudet the U. P. Agriculturists Relief 
Act and the U. P. Encumbered Estates Act is not avail- 
able to the learned counsel inasmuch as both those ap- 
plications are followed by decrees and not mere orders. 
Besides, in the section the words “suit” and “proceed- 
ings” have both been used and it is, therefore, crystal 
clear that the Legislature must have meant different 
things when it used different words. This argument 
not having been raised before us need not be considered 
by us. We now proceed to consider the question rais- 
ed befoie us as to whether an application under section 
20 of the Indian Arbitration Act is a “Proceeding” 
within the meaning of the word as used in sub-section 
(5) of section 69 of the Indian Partnership Act. 


■1959 

Wahid 

Husain Sved 

V 

Maharaj 
Kumar 
Mahmud 
Hasan Khan 


Nigam, J. 


Befoie quoting the woids of the section, we will 
refer to the rulings relied upon by the learned counsel 
for the par lies in support of their contentions. The 
learned counsel for the applicant has relied on Abdul 
Rahim \ Syed Abu Mohomed Barkat Alt Shah (1), 
Jamal Usman kachi v Fitm Umar Haji Karim Shop 
(2), Abdul Ghafoor v. Abdul Rahman (3), Thakw 
Amar Singh v. State of Rajasthan (4) and Ram Lai 
Harnam Dass v. Bal Krishen (5). Out of these rulings, 
three need not detain us long. The case, of Abdul 

(i) A I.R 1928 P. C,'i6. (2) AIR 1943 Wag 175 

(3) AIR. 1951 All 845. (4) AI-R' »955 S. C. 504. , 

(5) A I.R. 1957 Punj. 159 
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lim 

Rafvni V. SyM >ihv ^fohomfd Mark^tt rili Shah imprs) 
interprets the* words “further oi other redief iu rliuse 
Maharaj section pi of the Civil Fimeduir (lode* .o. mean. 

Kumar ing reliefs of the! nature e>f tltosc* mt'utione'ei in elauses 
iUsjTkhmi (<^) (g) of tlie same seetiou, I he* Ml.ihah.ul t;»se of 

N^^j. Ghajonr v. Abdu^ Rnhman (supra) siroilarlv in- 

terprets the woids “other sufheient gtnumK*' ui Older 
23, rule 1(2; (h) of the Code of (hvil Ihoeedure as 
covering groumls analogous to those mentioned in ink 
i(2)(a). The Supieine (;ouif i.iseof Thakui .imm Stngh 
V. State of Kajasthitn (Supras only stales the true stope 
of the rule of fjusdctn generis. In paragraph ;;M their 
Lordships rejected the lontention that fh<’ uind ‘'jagiT*' 
occurring in Article pJ-A of the CouNtitittion should 
be read ejusdem generis noth ntlui stimhu grants for 
the reasons that— 

“The rule of ejusdem generis is that wortls of 
a general nature following spetific and particular 
words should be construed as liniited to things 
which are of (he same nature as those soecifn d and 
and not its reverse, that sfrccifrc words wliirh pre- 
cede are controlled by the general words which 
follow.” 

There is no dispute before us a.s to the proj'ver applica- 
tiori of the rule of ejusdem generis. The fjuestion 
plain and simple is whether the words “ other proceed- 
ing occurring in sub-section (3) of section 69 are to 
be interpreted as meaning proceedings similar to “a 
claim of set-off” or whether these words are to be taken 
as covering an entirely different set of proceedings. 

In the other two rulings relied upon by the learned 
counse t^ e words other proceeding " were interpret- 
ed as being ejusdem generis. In Jamal Usman Kachi 
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V. Firm Umar Haji Karim Shop (i) the Division Bench » 958 i 

held as follows: Wahid 

Husain SYm 

“What is contended before us is that the woids "• 

‘or othei proceeding to enforce a right arising from *^kuiSjr 

a contract’ in sub-section (3) refer to a particular 

class of decrees, namely consent decrees, which are j, 

by their very natiue contracts, and authority foi 

the proposition is sought in Kusadhaj Bhakta v. 

Broja Mohan (2) Niyogi, J. held that 

the point taken would be a sound one if the con- 
sent decree had been attacked as a contract; that is 
to sayi if any application had been made to attack 
it on the ground of fraud, undue influence or mis- 
take which would vitiate the contract . Admittedly 
no such allegation has ever been made or is made 
now, and the only allegation is that it was the 
intention ol the Legislature that an unregis- 
tered firm should be under the same disabi- 
lity in respect of this particular limited kind 
of decrees as it is in respect of bringing suits. 

We do not consider that that is the intention of 
the section or that the words used can bear that im- 
plication. . . In our opinion the words ‘other 

proceedings to enfroce a right arising from a con- 
tract’ are to be taken as sui generis of a claim of 
set-off, that is to say, when sub-sections (i) and (2) 
relate to the right of bringing a suit the opening 
words of sub-section (3) relate to the right of set- 
ting up a defence and have no relation to the en- 
tirely different question of a claim to enforce the 
execution of a decree. Not only may a claim of 
set-off be a partial defence to a suit but a claim 
arising out of a contract may be set up in defence 
to negative the right of suit altogether, and it 
is these claims in defence which, in our opi- 

(i) A.I.R, i94g Nag. 175. (s) 4$ Cal. *17. 
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t’. 

Maharaj 
KhMAR 
Mahmud 
Hasan Rhan 

NigaiD» J. 
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(lion, arc plaml hikUt the '..mtr <ii>al>iliuo 
as the right to Inin^ .1 •'lut .li ail m su iai 
as unregisU'U’cl tmns au’ (oiHfiiuHl In 

<nn optiuou, suh'i’iSiuii <>1 st’ttHtii t>u lias no 
application to the exmition oi 
IL does not appear to ha\e heen huntglii t<» the notitt' 
of the learned judges, as pointed out in a CaUntia case 
to he jeferied to In us sui>sequenil\. that the pioKcd 
ings in evenition %vere exduded Ijoin the opti.iftoti of 
section (iU hy du' teitns ot snivsedion /ji( {!>}. Stiiti 
ly sjieaRing. tiic. (ptesiion of intsapietiiii’ tlte vvoids 
“other proceeding” Avas not lielou* theii l.oidsliips ajul 
the opinion expressed hy them niustt thetefoie. he ctm 
sidered to be an obiter. 'I his is, ho\ve\et, we submit, 
entitleil to great weight. 

The last ruling relied upoti hy tlu' learned counsel 
for the appellant is Rnm Liil llanuim this^ v. lUil 
Krishen (1), This is a .single Judge tilling. I he 

words “ or othei proceedings” occuning in section 
(3) of the Indian Partnership Act tame up foi intei 
pretation before the learned single judge. He was of 
the opinion that the words "othei {irofeeding” tail 
not be read to mean “othei" proceedings in the suit". 
He attached considerable weight to the fad that tiure 
was nothing common between the won! “set oil" and 
the word “other proceeding”. He expressed himself 
thus: 

“I do not understand why tlu* Legislature .should 
, use these very two dillcrent nuutets in juxtupo.si- 
tion. The necessaiy inference is that the use of 
these two teims was intended to convey same kind 
of matter. Moreover, if it is correct that the bar 
laid down in section 69 is applicable to all kinds 
of judicial proceedings then it is' not understood 

(1) vA 1,1^ - 1057 '. Punj, 
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why a specific menlion is made in sub-section (3) 
of a claim for set-oil because this claim would also 
be covered by “othei proceeding” and there is no 
reason why the Legislatuie should have parti- 
cularly emphasized a claim for set-off 


1959 


Wahid 
Husain Syi» 

V 

Maharaj 
Kum \r 
Mahmud 


Has\n Kiun 


Then following the rule of ejusdetn generis the leain- i 

ed Judge, held — 


“1 am, therefore, of the opinion that the words 
'or othei proceeding’ in section 69 (3) 1 elate to the 
proceedings of the nature of set-ofl and nothing 
else.” 


The learned Judge also referred to the Nagpur Divi- 
sion Bench case but the Calcutta case in which it was 
specificall) dissented from does not appeal to have 
been bi ought to the notice of the learned Judge. 

The learned counsel for the respondents has relied 
on six lulings They are SaLlsh Chandra Chakrobaity 
V. P. N. Das So Co. (i), Bnbulal Dhandhania v Messrs. 
Gauttam S. Co., (a) Shtiram Shaligram Shop v. Laxmi- 
bai, (3) Abdul Jabbar v. Audhesh Singh Ram Agyan 
Singh, (4) Ajil Kumar Maity v. Narendeia Nath Jana, (5) 
and Meghra] Samphatlall v. Raghunath (6). The 
Patna case and the last case iclied on by the learned 
counsel do not help the respondents case to any mate- 
rial extent and we need not refer to it in any detail. 
In Babidal Dhandhania v. Messrs. Gautani Sc Co. {a) 
the learned Judge stated: 

“In my view the wwd ‘proceeding’ in section 69 
(3) means something in the nature of a suit that 
is a proceeding which is instituted or initiated in 
a court.” 


(1) A LR. 193B Pat, 3*3 1 
(3) A.I.R. 1951 Nag. 143 
(5) A I.R. 1955 Cal. 


(2) A.l R. 1950 Cal. 391. 
(4) AIR, 1954 AIL 310 
(6) A.l R. 1955 Cal 278 
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Wahid 
Husain S'! to 

Maiur \j 

KtIMAk 
Mahmud 
Hasan K.han 

Nigam, 


lO IHl. IMHAN 1 AW KH'URIS [^861 

Jn paiagiapli oC tfu* puimtu'us !u 

"On the iiu’jiss the quest} K, i.u etl is mie o][ 
the pnipu toiistint ii'td ei se(tn*!i tn}. P.ntiieiship 
Aet. UikU'! sn.) sei tit '!! q; ilu qite iMtttjs nS sub- 
secuons .»n<l {at Sial! .ipniv .i!*.d to pi m e< hingj, 
to enfoHe a tight ansing i.ntti ,i nuuiai! 

He then a^stmict*. that 'a leleinae t<» ajhittalatn t.s a 
proccc'thng to enfoite a tight wilhiti stih t-tion (3)." 
I’hnt wa.s a la.si of a leleiettie initMtle tlx t..,ti! ami as 
such the mattcj hetote the learned suii'le jinlge WM 
vvhethei a ideien<e to arhitialtoii initsitle the tuuit is 
a “pioceetiuig" and Miully speaking tlu' niaiiei hetcue 
us did not arise bdoie the ieained jinige (t ts. law 
ever, vvoithy <»f note (hat the learned -ingle |udge tlid 
not interpict the woni "pioceeding" as heing leMiut* 
cd to 01 soiuellniig anttlogous to the [iitsediug wotd 
set-oil . 1 he ease ot Muikuh .S/tid.'gyum Sht>f> 

iMxtnihai (i) docs not help the leainetl tounsers tasc. 


In Ajit Kuihu)' Atdity Nut^Jiditi \(ith ftuui a 
Divisional Rcnth of the Uahutta High (aunt distinctly 
took a view contiat) to the siew taken in /umitl TsmtiM 
Kachi V. Ft) in Urna) llaji Kaum Sh;>j> (;;i Divitiss- 
ing the ell'ea of section Ck) n was stated; 


1 he lii.Nt clicct ol the extension ol the ptovt* 
sioiis of sub-sections (i) and (i>; In suhsettton (3) 
is that if a dcleiKlant (laiius st‘t oil on the basis of 
a parlnetship, he will he <U‘haiied lioin doing 
so unless the partnership is registeied. 


ine next cltect is that il any pci son is by any 
proceeding’ seeking ‘to enfoit e a tight’ aiising from 
a contract on the basis of a ptntnersiap he will be 
debarred from doing so, unless th(‘ partneiship is 
registered. ... In my judgment, the wiitten 


(i) A I R. 1951 Nag, 143 

(3) AJ.R. 1943 Nag 


^75 


(«) A.LR 1055 CaL siu^. 
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Statement ns such is in the first place not a pro- 
< ceding ‘contemplated in sub-section («,) In the 
second place it cannot, in my iudgment, be pro- 
perly said that by setting up a plea to defeat the 
plaintifl’ s c.iaim a defendant can be said to be seek- 
ing to enfiocc a right arising from a (ontract.’ 

A party can be said to be seeking to ‘enforce a 
right’ only if he is seeking some relief from the 
coutt. Where no relief is being sought from the 
court, it cannot be said that he is seeking to en 
force a right.” 

Thus on the language of the section, it was held that 
a ‘‘proceeding to enfroce a right” does not mean any- 
thing in the nature of a set-off and thus by infeience it 
was held that the words “other pioceecling” should be 
interpreted independently of the word “set-off” and not 
as ejuidem generis to that term. 

This view further finds support from Ahdul Jabbar 
V. Audhesh Singh Ram Agyan Singh (i). Then a 
claim by the creditors in respect of a sarkhat in Encum- 
bered I, stales Act proceedings was held to be a “pro- 
ceeding ” to enforce a right arising from the contiact. 
Their Lordships stated: 

“Our attention has, however, been drawn to 
sub-section (3) of section 69 which makes the pro- 
visions of sub- .sections (i) and (2) of that section 
applicable even to a claim of set-off or other pro- 
ceeding to enforce a right arising from a contract. 
It is obvious that the claim by the appellants in 
these Encumbered Estates Act proceedings for de- 
termination of the liability of the landlord to 
them and for passing a decree in respect of 
the amount found due is a proceeding to en- 
force a right arising from the contract.” 

(:) AIR. 1954 All 310. 
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Wahid 

Husain Syed 

V 

Maharaj 
Kumar 
Mahmud 
Hasan Khan 

Nigam. J, 
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THE IWUN I W REPcmiS [4961 

If was fht'M not pleaded that the woids '‘<v{Ih‘j picuTcd 
ing” were lestrhicd 'n their ineaniiig In the rvord 
“set-off" which preceded them Inti tht imp!!<.Hit)n is 
clear that what their Lordslups hchl w.ts iliat th«- words 
“other proceeding” weie not so «onfiolhd. 

We will now come hack to the teitns of seditm ()<* 
of the Indian Partnership Act. Tlte M'diott leads: 

“dp. Kfh'f'f of non ,iht>n I H No Mtii to 

enforce a right arising fnnn a {fmttad (»i nmfeited 
by this Ac* shall he instituted in anv ((unt )>v or 
on behalf of any peistm suing as a p.titner in the 
fu'in against the firm or any [x'rson allegial to he ot 
to have been a jiartner in the fit in unless the finn 
is registered and the j>ci.son suing is oi has been 
showm in the Register of Finns as a p.mma in the 
firm 

(a) No suit to enfioec a right .nising fiom a ton 
tract shall be instituted in any (omi In oi on be- 
half of a firm again.st anv third paitv unless the 
firm is icgistered and the persons suing tne or have 
been shown in the Register of Finns as p.ntners in 
the firm. 

(3) The jmovisions of suli-sections (n and (2) 
shall apply also to a claim of set-off or othei prot<*c‘d 
ing to enforce a tight aiising from a tonti.ict, hut 
shall not affect — 

“(a) the enforcement of any right to sue lor 
the dissolution of a finn or foi accounts of a 
dissolved firm, or any right or pcnvei to ic ali.se 
the propeny of a dissolved firm, ot 

(b) the powers of an official assignee, receiv- 
er of court under the Presidency towns Insol- 
vency Act, 1909 (II of 1909), or the Provincial 
Insolvency Act, i 920 (V of 1920) to reali.se the 
property of an insolvent partner, 
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(4') This .section shall not apply — »959 

(a) to fiTins oi to paitneis in firms which husain^ct 
have no jilace of business in the territories to 
which this Act extends or whose places of busi- kumar 

. . , ^ Mahmud 

ness in the sanl territories are situated, in areas hasan khan 

to which, by notification undei section 56, this Nigam, j. 

Chapter docs not a[>ply, or 

(h) to any suit 01 claim of set-oil not exceed- 
ing one hnndied rupees m value which, in 
the Presidency-towns, is not of a kind specified 
in section 19 of the Presidency Small Cause 
Courts Act, 1882 (XV of 1882), or, outside th< 
Presidency-towns, is not of a kind specified in 
ihc Second Schedule to the Provincial Small 
Cause Courts Vet, 1887 (IX of 1887), or to 
any proceeding in executicjn or other pioceed- 
ing incidental to or arising from any such suit 
or claim.” 

It is clear that sub-section (4) directs that this section 
is not to apply to certain fii ins or partners in those firms 
[clause («) or sub-section (4)]. It is also not to apply 
to certain small suits and claim of set-off [clause (b) of 
sub-section (4)] In addition, this section is also not 
to apply to proceedings in execution [clause (b) of sub 
section (4)] or other proceeding incidental to or arising 
fiom any such suit or claim | clause (b) of sub-section 
(4).] rhere aic two exceptions contained in clauses (a) 
and (fo) to sub-section (3). It is stated that the provi- 
sions of sub-sections (1) and (2) shall not affect the en- 
forcement of any right to sue for the dissolution of a 
firm or for accounts of a dissolved firm or the right to 
realise the property of a dissolved firm. It is also not 
to affect the powers of an official assignee under the 
Insolvency Act. These two clauses (a) and (&) of sub-' 
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*95^ section {;]) ;nt‘ not j^enna! exceptions to tin- nili- bid 

iV'.Miro down in sub scf ooiis ni aiui (a’i of seif ion tn* ; toi ofhi'j 

Husain Sved . , i , i , , » i - t' 

V AVise the\ should h.ue been jd.iced in suhseition ( j) 

^kumar'* bicA aie placed as e\iepiions to su!)s(><-. 

!Iasa™iSan ("^ makes it rleai that the lefeieiuc' is to the uoids 
“other pioceediuii”. If that is so then ilie uouK 

NigaiiB, j, * , 

“other pioc ceding" ha\e to he iuten puled in a utamier 
so as to include the inatfeis in suh-clausi' (a). Oure 
that is done, it is clc'ar that tfie \unds ''othei punetd 
ding” aic- not to he uil<*ipic‘ted as r}iisili ni iii tin •. to 
the word “ set off ” and nnisi he intcTpreted indc-pen- ’ent. 
ly. It IS conceded that once* that is done, i v , the ii’ ‘an 
ing of the veoid.s “othei procecahng" is not to fie ion. 
trolled by the preceding woid “sc't oil", .an appliiation 
under section lic. of the Indian Ai bit rat ion Vet would 
be within the purview of the teun “othc'r [noceeding" 

The argument that if the legislature had intended 
that a “tnooceding to emfrore a tight .aiising ftom a 
contract" was baiTcd then the words “othen piot ceding" 
should have found a mention immediaui’j afiei the 
words “no suit" in sub-scction.s (i) and (a) ol sec i ion 
69 does not appeal to us; for had that heem so. the <‘\- 
ceptions in clauses (a) and (b) would have applied also 
to suits and not only to other "proceeding". It ap- 
pears to us that the intention dearly was that the* ex- 
ceptions in clauses (a) and (b) of snb-sc-ctiou fg) will 
not apply to suits but will apply only to “othca jirocec'd- 
ing”. We have also not found any justifieaiion in the 
language used for the contention that the tcim.s of siil>- 
section (55) are restricted to written .statenu'uts It 
is ceitainly a little tempting to hold that sub-scrtions 
(1) and (2) of section 69 apply to plaints and similar 
applications claiming any particular relief in the nature 
of a decree and to restrict sub-seaion (%) to written 
statements. Wc are, however, of opinion on a consi- 
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dcratuH) t'l tiu' hmgu.ij^c oi sub-H‘(ti<>n that i. is 
tlc.u lh.i‘ til ilie ! .c’gi.slalure to 

restiut the opeuitio!! t‘t suh section (;;) only to sct oil' 
01 othei sniiil.u tl.titos tt> he made in a uniten state- 
ment 


1959 


Wahid 

Husain Svm 

V, 

Mahakaj 

KUMiR 


Mahmud 
Hasan Khan 


\V<‘ Itnd suppoit lot till! view mit tnil) in the tUUutta Ntgam, j. 
case oi - 1 /i/ K’n/uv Maity \. Sau’ndui Nnth jenta (i) 

(supra) which specific ally dissented ironi the view taken 
in J/uiiii! UsiiKiii h'achi Finn I' mat Unfi Kat/m Shop 
(k) but also in a Division Bench case oi our own Couit 
in Abdul Jahhat v. Audiesh Singh Ram Agyan Singh 
(3) even though the tuiestion was not so pointedly dis- 
cussed tl’.en we aie of opinion that the use oi the wotcl 
“or” 111 suii section dp indicates that the Legislaluie 
had two sepaiate sutegoues oi piocc'cdmgs, one in the 
uatuie oi set-oit and the other loi the pin pose of en 
foiciug a light aiising fioin a contract, in its view and 
that there is no sutheient leason lor lestrictiag the 
wide lueaimig uitaching to the wends ‘other pioceed- 
ing”. fn this view we are also fortified by the consi- 
deration that the Legislature intemded generally to 
refuse assistance oi courts to the enlorcenient of tights 
arising from a coutiact of paitnership when that part- 
nership had not been legist ered and was recpiired to 
be registered under the law then enacted. If the assis- 
tance of the court is to be denied for suits for enforc- 
ing a light arising from a contract in the case of an 
unicgislcred partnership theie is no reason why that 
assistance should be available indiiectly and the parties 
should be permitted to get round the law merely by 
including a clause for reference to aibitration of dis- 
putes and the enforcing that clause of arbitration with 
the assistance of the court. 


(1) AIR, 1955 Cal. 2S4. {*) A.I.R 1943 Nag.175 

(3) AJ R. 11951 AIL 310. 
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iCi IHK tM^IAN lAU EFFOEIS C1961 

On a hill inn.siderati(‘n of tht* l;u!s of tiir paitunlar 
case before us, ue are of opmion th.ii an appHi.uioj} 
unctei .section leo of tfie Indian \ibitiation \« t lo {*i). 
foite “a ti^ht ajisiiijj; liont a tontiaii" in lespeit of an 
uniej^isteied pattnership is haiicHf undei tlu- piousiuns 
of section f'wj (j) of tfu' Imliin I*aitnersliip Vet 

No other point ha.s f)een piessed liefote ns, 

VVe are, ihciefou*, of opinion tliat ihne is no hsne 
in this appeal We disinm it with costs. 

Appt'al dhffuwtd 



1 ALL*] 


ALLAHABAD SERIES 


APPELLATE CIYIL 


Befoje Mr. Justice Beg and Mk Justice 


MOHAMMAD HABIBUR RAHMAN KHAN 

AND ANOTHER (PLAINl iFFs) lanuhy, 

V. 


ABDUl. QADIR FARUQI and others (Defendants.) 

jof posstssion involving cancellation oj docic 
nienl~lVheiher separate and additional coiirUfee payable 
on the latt€ 7 ---(k>uit C'ees Act, 1870 (as amended by and in 
its applu ation to Ultm Pradesh), s. 

A insiUuted a sun £oi possession on the basis of a perpetual 
lease in bci lavoin b) X. Tlie defence was that X had previ- 
ously executed a deed of waqf followed by a gifi deed where* 
by she divested herself ol all the interests she had in the 
propeity in suit wuh the result that X had no right to execute 
the lease in favour ol /L The quesiion was whether couru 
fees was leviable on both the counts for possession and 
cancellation ol the deed. 

Held^ that court-fee under s. 7(iv-A) of the Court Fees Act 
IS payable whciever the relief sought cannot be granted 
without cancellauon of or adjudging void or voidable a 
decree or instrument securing property having market value, 
and such court fee is payable over and above the court-fee 
payable for the other rehel of possession 

Case-law discussed. 

First Appeal from Oulcr No. 14 of 1953 from an 
order of H. L. Khare, Civil Judge, Lucknow, dated the 
ijyth January, 1953. 

ITe facts appear in the judgment 
Akhlar Jlusain^ for appellant. 

'The Junior Standing Counsel for Chief Inspector of 
Stamps. 


The Judgment of the Court was delivered by — 

Mathur^ J.:-— This case has been referred to us for 
decision as brother V. D. Bhargava, J , did not agree 
with a single Judge decision and it was considered neces- 


♦ Sitting at Lucknow. 
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sai) thai tlu'io shmilti hr a t<>tuluM\c tlrri'.io*', i>[ the 
Coinl loi llu‘ giiidaiHc i>l ihf suhfHMUiaSc cuiuts 

vSint. ^;a^ah BrjiUia liaii mslitutu! Rt'gtiLu Suit No. 
is;i i>i ii> 5 u tot possfssuni MU thf h^ts ui a 
icaic cxcaitcd in hoi ta\ouj. nu ttnit Max, tiji;. by 
one Sini Nanlii Begum. In tiie wiiihii stafrinrut bled 
b) the <k‘Icndiinis it uas jvleadnl ib.K Stni, Natthi Begum 
bad prcviomly e^e(U!<^l a died of .tuthf foUoueii fn a 
gib dot'd, vvheieln she drsesled ftei'self ol all ilie inter* 
e.sl!) she had iji the piopeiir m .suit It was thus {dead* 
ed that Suit. Nunhi Begum had no tight to eseutte a 
peipetual lease in larotu of the planiiili and on this 
giound the lease was invalid. I he planndl then had 
hot plaint amended bv additig patagiaph } (a) to the 
oflect that ixith the deeds oi' gilt and .ritli], alleged to 
have been exeeuled In .Smt. Nanhi Begntu. weie void, 
invalid and inoperative and did not elleu the plaintifi .s 
tight a.s aeijtnred uudi'i the afoieineniioneil lease. It 
was prayed, in the abet native, that even ii the ileed of 
a'li/i/ was valid. Smt. Nanhi Begum, hetng the .\lnt. 
walli, was entitled to exetntc the jictpeinal lease. 

The plainiiir had j>ai<l court-lee ioi the relief of pos* 
.session on the value of the house; but did not pay any 
courtdec foi the adjudication of the deed of wakf and 
the gift deed to be void :md inopetative 

1 he defendants took nj> the pleti that the com t Ice 
paid was not sufbcienl, and the Clhief Inspector of 
Stamps also made a similar objection on the ground 
that separate court-fee was payalde fot the cancellation 
of the deed of wakf and the gift deed, a ejuestion which 
was involved in the suit. 

In view of the fact that the plaintifi had made an as- 
sertion in the alternative with regard to the deed of 
■wakf, the trial court held that it was not necessary to 
declare the wakfnama to be void. It was further held 
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that if the gilt deed was tiot declared invalid, Smt. i960 
Nanhi Begum would ha^'e possessed no inltTCSt which mou\mma» 
slie could tiansfei to the plaintifl and on this giound 
the pl.iintiil’s claim for possession would have to be re- 
jeeted The tiial court therefore, directed the plain- \ bdui. qamr 
tiff to pay couit-Cee under clause (1) of section 7(iv-A) 
of the U. P. Court Fees Ad also. The deficiency in 1 

court-fee (ame to Rs.2,89;5-i2. 'Fhc plaintiff made good 
the deruiency but at the same time picfciied the pre- 
sent appeal under section 6-A of the Act. 

Smt. Naval) Begum died during the pendency of the 
ap])cal and she is now represented by Mohammad Habi- 
bur Rahman Khan and Mohammad Fazlul Rahman 
Khan. 

The appeal came up foi hearing before the Single 
Judge who, in one w'ay, accepted the finding of the trial 
court; but as there was certain conflict in the earlier 
decisions of this Court, he directed that the case be laid 
before a Bench. 

Three points have been raised befoie us. Firstly, no 
cancellation of or adjudging void any instrument 
or document was involved in the suit; secondly, the deed 
of xvakf or the gift deed could not be regarded to be an 
instrument securing ])ropci ty having market value; and 
thirdly, it was most inequitable that the plaintiff should 
pay double the com t-fee when what she had prayed for 
was a simple relief of possession. 

We may in the very beginning obseive that these 
questions were considered by this Court at many occa- 
sions We would make reference to only three Divi- 
sion Bench cases; the earliest is of Smt Kami a Devi v. 

Sunni Central Board of xvakfs, U. P., Lucknoxv (i). 

The other cases are Mt Jileba v. Mt. Paxmesra (2) 
and Udai Pratap Gir v. Shanta Devi (3). We aie in 

(1) AIR 1949 All. 63. («) AIR 1949 All. 641. 

(3) A I.R. 1956 All. 492. 
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rcspertftil agimncnr with fiif mcws rxpif'.'.rd in these 
cases, and hn tins umscmk \sv shall Jiunrlv hiiefly 
UMnniem iipun the pnn isu»tK of the law 

rinr Icatned toimscl hn the aj>prl!.tnts. htiuesrt. in 
viled otn attt'ntion to certain t.isj's in uhidi a lontrary 
vicnv rvas taken. (. 7 nrf Inspn'ilm i<f SUtuilts Shii 
Gopalji Mtthamj (i) can oasilv he distiitguishefl I heuv 
in the jrlaintiff had muhI hn possession < lattning title to 
the property nndei a print dta-d o* a-nfr on (lie alhxaiton 
that the suhseipient sale deed eveuitd in tasoin <if the 
defendant wa.s fietititms, homis and iinalitl. The 
plaintilf’s title in that case depended npon tlie saliiltty 
of the ptioj deed of xvakf and not nptm the validity or 
invalidity of the subsequent sale d<-eil hvc-si tf the snb- 
sccpicnt sale deed wa.s a valid donmu'ut .nid was not 
cancelled oi adindged void, the plainiifl would have 
suoceedc'd or lo.st, depending upon the tnniniiuniess or 
invalidity of the dcc'd of mikf. In that suit, ihetcdoie. 
the cancellation of the .stdrsc'cinent sale dc*c’d w.ts nc>l 
involved (ihicf iHspcvtoi of Statnps Jti\hpitf Siiis*h 
( 2 ) cannot be considered as a gcHxl law. not oidv oti a 
proper appreciation of the provisions of the (iouit Kec.s 
Act but also hcTansc earlier Divi.don Bendi casew wete 
nor brought to the notice of ih<‘ Ic'arned fudge* He 
appears to have been moved by the* fact that the plain- 
tiffs were not deriving anv title tlnongh thc'ir father 
who had become in, solvent atid wliose ptojH-t iies fiad 
been taken po.s, session of and sold bv the Receiwr If 
such were the facts, the ca.se would have* been covered 
by clause ( 2 ) and not bv clause* {,), At another place 
It was observed that the learned ronnsel for the* .State 
was not able to cite any authority to .support the ennten- 

ion that the sale deed was a document securing property 
within the meaning of sub-section (iv-A) of sectWn 7 of 

(i)AIR 1950 All S31. (a) A.I.R. , 936 All ,G8 
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the Court Fees Act. Tt was thus mere by default than >960 
on merits that the* above case was decided by a Single moiummad 
T udge of this Court rahma™ 

Khan 

The other repoitcd ca^e telied upon by the a])pellants ABmii^qADra 
is CJnrf hispcrlnr of Stamps v. Deputy Commissioner 
fncJictge, Coutt oj IVniit^ Shahpur Estate, Gouda (1). Matimr. j 
The (acts of this case arc diffetent, and for tlie purposes 
of the present case it is not necessaiyfoi us to exptess any 
final opinion as to whether this view is or is not in con- 
flict with the hittei dcfisions of the Court. Therein 
a snle deed executed In a Hindu widow was challenged 
by the reveisioners on her death, and in the suit, the 
reversioneis meiely asked foi a relief of possession The 
transfer made by the Hindu widow was considered to 
be a nullity after bet death and if was consequently ob 
seivcd th.tt it was not necessary for the reveisioners to 
challenge the legality of the sale deed. In the present 
case the deed of wakf and the gift deed were executed 
by a Musilim lady and unless these documents were 
cancelled or adjudged void she could not grant a per- 
petual lease in favour of the plaintiff. In other words, 
the relief sought for could not be granted without set- 
ting aside the two documents. 

Sub-Section (iv-A) of section 7 of the U P. Court 
Fees Act runs as beloxv: 

“In suits for or involving cancellation of or ad- 
judging void or \ oidal)lc a decree for money or 
othei property having a markc.-value, or an instru- 
ment securing money or other property having 
such value,” 

The wordings are general and would make it clear that 
court-fee under this sub-section is payable not only in 
suits for cancellation of or adjudging void or voidable 

(1) 1947 O. W. N. s8i 
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>960 a decree or an instrument, but also in suits involving 
Mohamm«j cancellation or adjudging void or voidable such decree 
rahS 01 document The word ‘involving’ is of a very gene- 
khan j-gj nature and would cover those suits in which no re- 
abdul Qadir lief had been sought for the cancellation or adjudging 
— void or voidable a decree or document, but a relief 
Matimr, j jjg gi'anted til! such cancellation or adjudication. 

Consequently, where the plaintiff does not pray for such 
an Older, he shall have to pay court-fee under this sub- 
section. if it is necssaiy to cancel or to declare a dt -.ree 
or document to be void or voidable before he can be 
granted any relief In the present case, the plaintiff 
could not succeed till the deed of wakf and gift deed 
were declared void and unenforceable To put it differ- 
ently, the cancellation of the documents was involved in 
the suit and court-fee was also payable under sub-sec- 
tion (iv-A) 


i jic word, secure Iies 3, wider mesning’ xA. tr^ns*" 
feree purchasing a property under a document secures 
the property as a result of the transfer and consequently 
the sale deed shall be an instrument seeming valuable 
property as far as the transferee is concerned Simi- 
larly, under the deed of wakf the owner divests himself 
of his proprietary rights and endows property for some 
charitable purpose, though in the case of wakf-alal- 
anlad a contingency may not arise for the utilization of 

n?' I is one or 

be managed by the MutawalN a '-ne zvaRf to 

subinrf rnntfo ^'^^‘awalli. A property which is the 

-ri„, prvr 
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and the gdt deed the cancellation oi which was involved 

in tlie present suit aic instiumcnts securing propeity mohammai> 

having a maikei value hi these circumstances, all tlie rIXan 

ingiedients ot sub-section (iv-A) weie fulfilled and 

court -lee was payable either undei clause (1) or claus^ Abdul Qawk 

(2) of the sub-section As these documents were exe- 

cuied by the piedecessor-iii-litlc ot the plamtill, the * 

coiiit-lce was rightly chaiged undei clause (1; 

It IS true that the law is soinctvhat harsh to litigents 
who merely ask for a relief oi possession but have to pay 
a extra court-fee on account of the cancellation of a de- 


cree or document being involved in the suit. It is only 
when the enactment is capable of moxe than one inter 
pretation that the law shall have to be given that mean- 
ing which is more favourable to the subject, that is, to 
the plaintiff. But if the enactment has been worded in 
such words which are not at all ambiguous, the law 
must liave its course and the couit cannot giv^e any 
benefit to litigants on the ground of equity, fairplay 
or good conscience. 


A relief for possession, in substance, amounts to de- 
claiation with a consequential lelief. In sub-section 
(iv) of section 7 it is provided that in any suit to obtain 
a declaratory decree or order where consequential le- 
iief other than the reliefs specified in sub-section (iv-A) 
IS prayed, the court-fee shall be computed according to 
the amount at which the relief sought is valued in the 
plaint or the memorandum of appeal. Sub-section (iv) 
clearly excludes the reliefs specified in sub-section (iv-A), 
suggesting thereby that court-fee under sub-section (iv- 
A) IS payable in addition to the court-fee payable for the 
declaratory decree with a consequential relief When 
double the court-fee is payable, one for declaratory de- 
cree with a consequential relief and the other for cancel- 
lation of or adjudging void or voidable a decree or do- 
cument, the same principle can be applied where the 
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main relief sought is for possession. We are, therefore, 
of opinion that on a consideration of the provisions of 
section 7 of the Court Fees Act, no othei opinion can 
be formed except that the court-fee payable under sub- 
ieciion (iv-A) is in addition to the court-fee payable 


Abdul Qadir 

faruqi under other provisions of the Act 


Mathur, J 


The implied relief for cancellation of or adjudging 
void the deed of wakf and the gift deed cannot be said 
to be in the alternative, for the simple reason that un- 
less both the reliefs are granted the plaintiif cannot suc- 
ceed in the suit If the two documents are merely de- 
clared \oid and ineftective and no order is passed on 
Ae lehcf of possession, the decree to be passed would be 
infructuous and shall serve no practical purpose Fur- 
ther, the plaintiff’s suit for possession cannot be decreed 
unless the two documents are adjudged void In other 
words, both the prayers for possession and declaration 
of documents to be void and ineffective, shall have to be 
adjudicated upon Sub-section (2) of section 17 of the 
Court Fee, Act is, therelore, inapplicable and court-fee 
Shall be payable on both the reliefs 

In the aforementioned case of Mt. Jileba v ML Par 
p«sed m cases of the present kind was to direct the 

Si'l rl^f^r"-"; r, — ^ 

e two reliefs, that is, double the valuation for the re- 

f of i»,seMon, the valuation under the two sub sec 
ions being the same, and not the aggregate of L c„ ? 
fee to be computed separately, wf S obsl ' 
respect this view is in conffict w.rtheto^! 

Visions of section 7 of the U P 7 I ^ 
section lays down the mL7„f ' The 

court-fee is payable Jh„efo„,rt:ta;t^^^^^^^^ 
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able shall be the aggiegate of fee calculated under van- 

ous sub-sections mohammap 

Habibur 

To sum up, court-fec under section 7(iv-A) of the R ah^ 
Court Fees Act is payable wherever the relief sought v 
cannot be granted without cancellation of or adjudging 
void or voidable a decree or instrument securing pro- j 

perty having market value, and such court-fee is pay- 
able over and above the court-fee payable for other re- 
liefs of possession. Further, the total fee payable in the 
present case is the aggregate of the fee computed under 
the relevant sub-sections The court-fee was thus right- 
ly assessed and recovered from the plaintiff 

The appeal has no force and it is hereby dismissed 
with costs payable to the Standing Counsel 

Appeal dismissed 
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CIVIL MISCELLANEOUS 


Before i\h. Justice Tandon and Mr Justice Misra ^ 
AfUBARAK ALI KHAN . (Applicant) 


V. 


lAND MANAGEMENT COMMITTEE, AKOHARl 

AND ANOTHER (OpPOSITE-PARTIES) 


Land emeigmg from ihe bed of the rwey by diluvion whether 
comes within the definition of 'land/ and vests m 
the Gaon Samaj — Removal of encroachment on land vested 
in Gaon Sarna] — Cognizance ofj, without a resolution if the 
Gaon Samajy ivhether valid — Sub-Divisional Officer, to order 
for compensation, whether competent, U P Zammdan 
Abolition and Land Reforms Act, 1951, s. 117 — O’. P, 

Zammdan Abolition and Land Reforms Rules, 1955, r. 115, 
sub rr C D. F and G 


Land emerging fiom the bed of a river by its diluvion 
action falls within the definition of land’ and accordingly 
vests in the Gaon Samaj under s. 117 of the U. P Zamindari 
\bolition and Land Reforms Act. 


Proceedings under r. 115-C of the U. P. Zamindari Abolition 
and Land Reforms Rules may be initiated even otherwise 
than on the resolution of the Land Management Committee 
and cannot, therefore, be assailed simply on the averment that 
there was no such resolution Moreover, the proceedings in 
this case having been started on a report of the Lekhpal who 
happens to be the Secretary of the Gaon Samaj who as such 
Was competent to commence the proceedings under r. 115-G 
li) 

The Sub-Divisional Officer is competent to award compen- 
sation in a proceeding foi removal of the encroachments. 


Civil Miscellaneous Writ No 55 of 1955 
The facts appear in the judgment 
Hamid Ali^ for applicant 

Junior Standing Counsel for opposite-party no. 1. 
The Judgment of the Court was delivered by — 

Tandon^ J.: — These two petitions, the former by 
Mubarak Ali and the latter by Sheopal, are directed 
against two separate orders passed b) the Sub-Divisional 



ALLAHABAD SERIES 


1 ALL.] 


27 


Officer, Ramaneshighat in district Bara Banki m respect 1960 
of two portions of survey plot no 1015 in village Ako- 
ban. Plot no 1015 is a bed of river but, as very often 
happens, whenever the river recedes and the land is made la}.d 
available for cultivation it is put to that use Mubarak 
Ah took possession of a portion of this plot bearing sur- 
vey no. 1015/2 in 1362 Fasli, when by alluvial action theTandon, j 
river had receded from it and it was available for culti- 
vation. Similarly Sheopal took possession in the same 
year of another portion of the same plot bearing no 
1015/5 On these persons taking possession of these 
sub-plots the Sub-Divisional Officer started proceedings 
under rule 115-C and subsequent connected rules 
framed under the U. P. Zamindari Abolition and Land 
Reforms Act, 1950 The two persons, on being called 
upon to show cause why they should not be evicted from 
those plots, appeared before ,the Sub-Divisional Officer 
and urged that the land had been in their occupation for 
several years past and they were not liable to be evicted 
In other words, they laid claim to these lands and de- 
nied the right of the Gaon Samaj to evict them under 
rule 115-C etc. The Sub-Divisional Officer rejected 
the plea of the two petitioners that they were m posses- 
sion of these lands earlier He held that they were in 
the bed of river until 1361 Fasli but the two respondents 
before him (the petitioners here) had encroached upon 
the same. After necessary enquiry he, therefore, made 
an order evicting these persons from the lands respective- 
ly in their possession and also ordered, at the same time, 

Sheopal to pay Rs 40 as rent for two years and Mubarak 
Ali to pay Rs 54 as rent for the same period These 
persons who naturally were not satisfied with the order 
of the Sub-Divisional Officer thereafter commenced 
these petitions impugning the aforesaid orders of the 
Sub-Divisional Officer, dated the 22nd December, 1954 
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igSo The prayer embodied in the two petitions is a writ in 
Mubarak the nature of certiorari quashing the aforesaid orders 

Au Khan further to restrain the respondents from executing 

Land same by realizing the amount ordered to be paid by 

Manhgemfj^t \ ^ ^ , , . . ^ 

Committee, the Sub-Divisional Officer or by evicting the petitioners. 

Tand^ j Two gTounds have been urged in their support, firstly, 
that the land in question was not land which had vested 
in the Gaon Samaj under section 117 of the Zamindari 
Abolition and Land Reforms Act, as such rule 115C 
and subsequent rules had no application to the present 
facts, and, secondly that the proceedings not having been 
started by any resolution or application the Land Man- 
agement Committee were incompetent 

Section 117 of the Zamindari Abolition and Land Re- 
forms Act has m clause (i) laid down that all land 
whether cultivable or otherwise, except land for the 
time being comprised in any holding or grove, shall, as 
a result of the notification under that section, vest in 
the Gaon Samaj Whether the particular land or class 
of land in controversy in the two petitions has vested 
or not in the Goan Samaj by virtue of the notification 
under section 117 will thus depend on the criterion 
whether it is land which is not comprised in any holding 
or grove The clause has laid down that all land, ex- 
cept the lands of the above category, will vest in the 
Gaon Samaj. It does not make any distinction between 
land under cultivation and land not under cultivation. 
If, therefore, any land recovered from the bed of a river, 
which can be put to cultivation, is covered by expres- 
sion “all land whether cultivable or otherwise” existing 
in clause (i) of section 117, we see no reason why the 
particular plots which are said to have been usuiped 
or encroached upon by the two petitioners be not land 
which vested in the Goan Samaj under section 117 of 
the U. P. Zamindari Abolition and Land Reforms Act. 
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“Land” has been defined in the Zamindari Abolition and i960 
Land Reforms Act as land held or occupied for purposes mu^k 
connected with agriculture, etc These two sub-divi- au khan 
sions of plot no 1015 are on the petitioners own showing land 
land used for agricultural purposes. It is thus dear 
to our minds that these plots are included in lands 
which vested in the Goan Samaj under section 117 Tandon, j. 

Rule 115C in sub-rule (2) has said that proceedings 
under its provisions can be commenced at the instance 
of the Chairman or any Member or Secretary of the 
Land Management Committee. According to the peti- 
tioners, the Land Management Committee made no re- 
presentation to the Sub-Divisional Officer complaining 
against the encroachment On this ground alone they 
consider that the Sub-Divisional Officer had no jurisdic- 
tion to initiate proceedings under the rules. As already 
stated, proceedings under rule 1 1 5C can be commenced 
at the instance of the Chairman, any Member or Secre- 
tary of the Land Management Committee In the ab- 
sence of any allegation that neither the Chairman, nor 
any Member nor any Secretary also moved the Sub- 
Divisional Officer to start proceedings under rule 1 1 5C, 
the mere allegation that the Land Management Com- 
mittee as such did not move this officer will not render 
the proceedings necessarily void For all that we know 
from the counter-affidavit filed by the respondents, the 
Lekhpal of the circle who also happened to be the Secre- 
tary of the Land Management Committee had actually 
moved the Sub-Divisional Officer. In view of this fact, 
which we have no reason to doubt, proceedings held by 
the Sub-Divisional Officer were not without jurisdic- 
tion. 

Now with regard to the second part of the order of the 
Sub-Divisional Officer by which he ordered compensa- 
tion to be paid in both the cases equal to two years’ rent, 
it will be necessary to refer to the rules in this connection 
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Rule 1 1 5D gives power to the Sub-Divisional Officer 
to make an enquiry but before doing so he is required 
to call upon the person concerned to refrain from caus- 
ing damage or to repair the damage or remove the en- 
croachment, etc He has to show cause against the re- 
quisition within 15 days The next rule gives power 
to the Sub-Divisional Officer to make such orders and to 
take such action as may be necessary for repair or pre- 
vention of damage to property or removal of encroach- 
ment therefrom, as he may consider necessary, after the 
opportunity has been given to the person proceeded 
against Rule 115F and rule 115G, which are directly 
m point, so far as this part of the order is concerned, 
are these. 

115F (1) If the person against whom an order 
has been made fails to comply with it and the pro- 
perty is capable of being restored to its orginal 
condition, the Collector shall cause the damage to 
be repaired or the encroachment to be removed 
and he shall recover all expenses including the pay 
and travelling expenses of the staff deputed, if any, 
as arrears of land revenue 

(2) If the damage caused is of such a nature as 
is not capable of being repaired, as in the case of 
cutting of trees or grazing of plants or grass, the 
Collector shall assess the amount of damage in terms 
of money at the prevailing market rate in the lacal- 
ity and shall recover the same from the person con- 
cerned as arrears of land revenue The amount so 
recovered shall be credited to the Gaon Fund. 

115G. (1) If the person encroaching upon land 

has done cultivation therein, he may be allowed to 
retain the possession thereof until he has harvest- 
ed the crop subject to payment by him of double 
the amount of one vear’s rent calculated at heredi- 
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tary rates for such land which shall be credited to i960 
the Gaon Fund. If the person concerned does not Mubarak 
pay rent as aforesaid within a period of 15 days 
from the receipt of notice, possession of the land 
shall be restored to the Land Management Com- committee, 
mittee together with the crop — 

Tandon, J 

Provided that where such a person encroaches 
upon the same land or any other land within the 
jurisdiction of the Gaon Samaj for the second or 
subsequent time, he shall be ejected therefrom 
without being permitted to gather his produce, and 
possession of land together with the crop thereon 
shall be restored to the Land Management Com- 
mittee ” 

An examination of the above provisions would point 
out that the Collector has power under certain circum- 
stances to order payment of compensation by the per- 
son held responsible for making an encroachment or 
causing damage to any land vested in the Gaon Samaj. 

The case where compensation can be awarded is as pro- 
vided in sub-rule (1) of Rule 115F that the person pro- 
ceeded against has caused damage to the land which re- 
quires to be repaired In such cases the Collector can 
order him to 1 epair the damage and if he fails to comply 
with his requisition, to cause the damage repaired by 
official agency and ask him to pay the expenses which, in 
the event of his not paying, can be recovered as arrears 
of land revenue Under sub-rule (2) the Sub-Division- 
al OflBicer has again power to require compensation to 
be paid the amount of which he can also assess, but here 
again the damage must be, as has been illustrated in the 
sub-rule, by way of cutting trees or grazing of plants or 
grass Neither sub-rule (1) nor sub-rule (2) thus con- 
fers any power on the Sub-Divisional Officer to require 
the person proceeded against to pay compensation 
by way of rent for the period he has remained in 
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i960 occupation of any land. The power to order compen- 
sation to be paid under this Rule is confined to cases 
^*j,^***^ where some damage has been done to the property or 
Land something growing over it has been removed or cut 

Management ° ° ° 

Committee, QOWn. 

akoi^ The next rule, however, gives power to the Sub-Divi- 
Tandon, j. fional OflEcer to order payment of double the amount 
of one year’s rent where there is crop still existing on the 
land and the person is permitted to harvest and reap 
the crop We have looked into the original order of the 
Sub-Divisional Officer in the case of Mubarak Ali and 
we have found that the certified copy produced in the 
case has wrongly stated “five years” for “two years”. 
The two petitioners had taken possession of the land 
in the year 1362 Fasli The order of the Sub-Division- 
al Officer ordering payment of compensation was passed 
during the same year. Although there is no clear di- 
rection in the two orders that the petitioners shall re- 
main in possession of the crop until it is harvested, still 
the intention is clearly implied in the order requiring 
them to pay two years’ rent for this year. Under these 
circumstances the order by which the Sub-Divisional 
Officer required compensation to be paid was fortified 
by the provisions of this rule. 

As the petitioners have not succeeded on any of the 
grounds raised by them, both the petitions deserve to 
be rejected and we order accordingly. The petitioners 
will pay the respondents costs 

Since the petitions have been dismissed, the stay 
orders are discharged. 


Petitions dismissed. 
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Before Mr. Justice Mulla and Mr. Justice 


RAJ NARAIN (Applicant) 


August, i6 

STATE (Opposite-party) 

Molesting a person to prejudice of any act, employment or 
business — Penal liability for whether in transgression of the 
liberties guaranteed under the Constitution — Criminal 

Law Amendment Act, 193^, s, 7 — Constitution of India, 

1950, Art 19. 

Interpretation of Statutes — Presumption in favour of consti- 
tutionality of statutes — Rule of harmonius construction 
The liberties guaranteed under Art. 19 of the Constitution 
are subject to the impositions of reasonable lestrictions on 
the enjoyment of the same. Plain and simple loitering is 
not an offence It is only such loitering which involves or 
imposes coercion that is punishable under s 7 of the Criminal 
Law Amendment Act, 1935. The scope of the provisions of 
s. 7 being so determined it does not offend against the liber- 
ties guaranteed under Art. 19 of the Constitution and is, there- 
foie, valid as a whole. Proceeding, however, on the assump- 
tion that the provisions of the impugned section cannot, in 
its entirety be so circumscribed, the first part of sub-s. (1) (a) 

IS distinctly confined to acts or tendencies aforesaid and being 
severable from the rest is valid and operative as such and to 
that extent 


V:mal Kishore Mehrotra v State of Uttar Pradesh (1) ap- 
proved. 

Theie is a presumption in favour of the constitutionality 
of a statute and this presumption would, in such circums^ 
tances, fail only where a harmonious interpretation of_ the 
diverse provisions inv^olved in the working of the law is not 
possible. 

Case law discussed 

Criminal Miscellaneous Writ No. 164 of i960 


The facts appear in the judgment. 

Tc] N drain, for the applicant. 

7 h£ Additional Government Advocate, for the 
State. 


‘Sitting at Lucknow 


(1) AIR. 1956 All 56. 
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i960 MullA;, J : — ^This is a petition filed by Sri Raj 
Raj narain Narain, who is a member of the Legislative Assembly 
of Uttar Pradesh, under Article 22B of the Constitu- 
— tion of India Sri Raj Narain is being prosecuted 

Muiia, j under section 117, Indian Penal Code and section 7 of 
the Criminal Law Amendment Act, '193s, in the court 
of a Judicial Magistrate at Lucknow The charge has 
already been framed in this case and subsequent to the 
framing of the charge an application on behalf of the 
petitioner was presented before the Magistrate under 
section 433(1'), Ciiminal Procedure Code praying that 
the case be referred for decision to the High Court. 
The Magistrate by his order, dated the 17th of June, 
i960, rejected the prayer as in his opinion sufficient 
grounds were not made out to make this reference 
The petitioner then came before the High Court 
under Article 238 of the Constitution of India. As 
the question raised in this petition was a substantial 
question of law as to the interpretation of the Consti- 
tution and the determination of which was necessary 
for the disposal of the case, it was withdrarvn and the 
matter came before us. 

The question of law raised in this case is that sec- 
tion 7 of the Criminal Law Amendment Act, 1932, 
is ultra vires of the Constitution and the proceedings 
pending against the petitioner were illegal Before 
deciding this question we may briefly mention the 
acts alleged against the petitioner which are the sub- 
ject-matter of this prosecution. 

The prosecution case is that the petitioner is one of 
the leaders of the Socialist Party and he distributed 
about a thousand printed pamphlets which bore his 
signatures inciting the members of his party to do 
certain acts. From the order of the Magistrate it 
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appears that these acts consisted of a large number of i960 
activities We may cite an extract from the order ofiujNARAiN 
the Magistrate which would give an idea of the acts 
for which an incitement was given in these pamphlets. — , 

r n Mulla, ] 

The extract runs as follows 

“ The allegations against the petitioners in this 
case are that they incited public and party mem- 
bers numbering more than 10 persons to oome m 
thousands and to take possession over parti land, 
and to distiibute same amongst landless persons, 
to surround Tahsils with thousands of cultivators 
who were cultivating land on loss and to continue 
this act of surrounding till their demands for 
remission of rent were conceded or they were 
airested, to picket liquor shops in hundreds till 
the shop was closed, to picket peacefully courts. 

Sales Tax offices, etc also to colour wash English 
sign-boaids, and to remove English writing at 
public places, to get gram distributed out of 
godowns at fair and cheap price, to picket Harijan 
Sahayak offices and District Magistrate’s office for 
getting backward classes employed, and to picket 
in thousands with Harijan and backward classes 
and get work stopped, till they were given employ- 
ment in suitable proportion and similarly to picket 
Canal, Tube- well and Forest Department offices 
with thousands of persons m protest against their 
high-handedness. ” 

We do not want to express any opinion at this stage 
whether the allegations contained in the above extract 
would be made out against the petitioner or not We 
have only to decide that the incitement for the com- 
mission of these acts is punishable under section 7 of 
the Criminal Law Amendment Act or not. We have 
further to decide that even if they are punishable 
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i960 under the said Act, vvhether the said Act is ultra vires 
Raj naram o£ the Constitution or not 

V, 

State Section 7 of the Criminal Law Amendment Act, 
MuiiaTj. as follows ; 

7. (1) Whoever — 

(a) with intent to cause any person to abs- 
tain from doing or to do any act which such 
person has a right to do or to abstain from 
doing, obstructs or uses violence to or inti- 
midates such person or any member of his 
family or person in his employ, or loiters at 
or near a place where such person or member 
or employee' person resides or works or car- 
ries on business or happens to be, or persis- 
tently follows him from place to place, or 
interferes with any property owned or used 
by him or depi ives him or hinders him m the 
use thereof or 

(a) loiters or does any similar act at or 
near the place where a person carries on 
business, in such a way and with intent that 
any person may thereby be deterred from 
entering or approaching or dealing at such 
place, shall be punished with imprisonment 
for a term which may extend to six months, 
or with fine which may extend to five hundred 
rupees, or with both. 

Explanation — Encouragement of indigen- 
ous industries or advocacy of temperance, 
without the commission of any of the acts pro- 
hibited by this section is not an offence under 
this section. ” 

Ihe counsel who appeared on behalf of the peti- 
tioner contended that the underlined portions in the 
section cited above aie ultra vires of the Constitution 
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because they violate the fundamental rights guaranteed i960 
to every citizen of India under Article 19 of theRAjruLiN 
Constitution of India. Our attention has been drawn 
to sub-clauses (a), (b) and (d) of this Article. We might — 
as well give the relevant part of Article 19 which ‘ 
runs as follows : — 

‘ 19 (1) All citizens shall have the right — 

(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without ar ms , 

(d) to move freely throughout the territory 

of India. ” 

The contention is that the italicised portions of section 
7 ox the Criminal Law Amendment Act restricts these 
rights and, therefore, it transgresses the constitutional 
safeguards. We may as well quote clauses (2), (3) and 
(5) of Article 19 of the Constitution, for they are to 
be read along with the rights mentioned in (a), (b) 
and (d) ; — 

“ (a) Nothing in sub-clause (a) of clause (1) 
shall affect the operation of any existing law, or 
prevent the State from making any law, in so far 
as such law imposes reasonable restrictions on the 
exercise of the right conferred by the said sub- 
clause in the interests of the security of State, 
friendly relations with foreign States, public order, 
decency or morality, or in relation to contempt of 
court, defamation or incitement to an offence, 

(3) Nothing in sub-clause (b) of the said clause 
shall effect the operation of any existing law in 
so far as it imposes, or prevents the State from 
making any law imposing, in the interests of public 
order, reasonable restrictions on the exercise of 
the right conferred by the said sub-clause, 

(5) Nothing in sub-clauses (d), (e) and (f) of the 
said clause shall affect the operation of any exist- 
ing law in so far as it imposes, or prevent the 
State from making any law, imposing reasonable 
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lestiTctions on the exercise of any of the rights 
conferred by the said sub-clauses eithei in the 
liiterests of the general public or for the protec- 
tion of the interests of any Scheduled Tribe. ” 

A mere reading of these circumsciibing clauses is suffi- 
cient to indicate that the theory of unfettered liberty 
and absclute rights is not envisaged by the Constitu- 
tion In the World today such unfettered rights can- 
not be given to the citizens and restrictions have to 
be placed on these rights in the interests of the com- 
munity as cl vhole The basic principle is that the 
welfaie of the community holds piiority over every'- 
thmg ehe and if there is a conflict between the welfare 
of ti.e community and the right of an individual, it 
-s the light o: the individual which will have to give 
way to the welfare of the community. The doctrine 
of kassez faire advocated by Adam Smith has lost 
giound in the world today and now it is one of the 
accep'ed piinciples of a welfare State that the State 
can interfere m the affairs of individuals in the 
mttiests of the social and economic well-being of the 
entire community A plea of absolute and unfettered 
rights, theiefore, cannot be entertained and the courts 
have only to see that the restrictions which are placed 
on the enjoyment of these rights by penal or other 
enactments come within the limit of the control men- 
tioned in clauses (2), (3) and (5). It was observed by 
hluKHERjEE, J m A K. Gopalaii v The State 0/ 
Madras (1) : 

There cannot be any such thing as absolute 
or uncontrolled liberty wholly freed from restra- 
int, for that would lead to anarchy and disorder. 
The possession and enjoyment of all rights, as was 
observed by the Supreme Court of America in 
Jacobson v. Massachusetts (s) are subject to such 

(i) i<)r,o SCR. 88, 253 Is) igy uS 643. 
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leasonable conditions as may be deemed by the i960 

governing authority of the country essential to the Ry 

safety, health, peace, general order and morals of 5^"^. 

the community ” , — , 

^ Mulla, J. 

We have, therefore, to see whether the prohibitions 
contained in section 7 of the Criminal Law Amend- 
ment Act are reasonable restrictions for the main- 
tenance of public order or they transgress this limit 

In approaching this question we would first mention 
that the Criminal Law Amendment Act was passed in 
the vear 1932, many years before the Constitution of 
India came into existence. If there is any conflict 
between the provisions of this enactment and the 
Constitution, it must be held to be void to the extent 
these piovisions are inconsistent with the riarhts sa"'’- 
guarded by the Constitution under Article 13(1) of the 
Constitution of India In order to understand the 
purpose of placing the Criminal Law Amendment Act 
on the Statute, we would cite an extract from the 
statement of Objects and Reasons given when the said 
Act was passed The extract runs as follows • 

“ The Civil Disobedience Movement has made 
it necessary to supplement the Criminal Law by 
means of certain Ordinances promulgated by the 
Governor-General in exercise of his powers under 
section 72 of the Government of India Act The 
Snecial Powers Ordinance, which combines powers 
taken by the earlier ordinances, expires on the 
29th December, 1932 Though the Ordinances 
have enabled Local Governments and their ofiEce’s 
to control the movement, its organisers have not 
vet abandoned their attempt to paralyse Govern- 
ment and to coerce law-abiding citizens 

h. therefore, appears that the Criminal Laiv Amend- 
ment Act, 1932, was a weapon placed in the hands of 
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the executive authoiities to check the attempts to 
paralyse Government and to safeguard law-abiding 
citizens from being subjected to coercion. No doubt 
the Ciiminal Law Amendment Act was passed to meet 
a certain situation which was precipitated by our 
national struggle to achieve independence, but we have 
still to see the purpose for which this law was placed 
on the Statute. After the passing of the Constitution, 
every law. whether old or new, is on the anvil and if 
it contains certain provisions which are inconsistent 
with the rights guaranteed by the Constitution then 
they must be held to be void to the extent of this 
conflict 

We now proceed to decide whether the provisions 
of section 7 of the Criminal Law Amendment Act are 
in such conflict with the rights conferred on the citi- 
zens of India under Article 19(a), (b) and (d) of the 
Constitution. 

In the first place we would like to observe that the 
rights given to citizens are not given only to a few 
persons, but to all citizens of India. The basic essen- 
tial factor in deciding whether a person has a right to 
do something or not is whether his doing so interfers 
or not with a similar right given to another citizen. 
The State cannot have favourites and it cannot hold 
that where there is a conflict between group A and 
group B and when group A wants to enforce its rights 
even though they may amount to a suppression of the 
rights of group B, they are protected by the words of 
Article 19. This interpretation would be absolutely 
unreasonable. The State has, therefore, to see that no 
citizen exercises his rights in such a manner that this 
exercise violates the rights of another citizen. The 
basic principle contained in these rights is contained 
in the maxim “ Live and let live No group or 
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individual can claim that he has a better right to do 
what he pleases ii'iespective of the fact that by so do- 
mg he IS stopping the othei from doing what he 
pleases We are, therefore, of the opinion that the 
rights confeiied upon the citizen under Article 19 of 
the Constitution give him the liberty of doing some- 
thing, but this doing something does not include the 
light of stopping anothei fioni doing what he wants 
to do. Aiticle 19 does not grant the right to interfere 
with the libeity of another citizen Therefore, where 
the conduct ascribed amounts to an interference with 
the liberty of another, it is difficult to accept the plea 
that the oftender is only exercising a right which rvas 
granted to him under the Constitution We, theie- 
forc, feel that on this basic ground alone the prohi- 
bitions contained m section 7 of the Criminal Law 
Amendment Act cannot be held to be ultra vires of 
the Constitution 

So far as we are aware, there are only two Bench 
decisions in which the question which is before us has 
been considered. The first case was decided by a 
Bench of the Bombay High Court and it is Damodar 
Ganesh v. State (1) The learned Judges came to the 
conclusion that section 7 of the Criminal Law Amend- 
ment Act is intra vires of the Constitution. The 
second case was decided by a Bench of our own High 
Court and it is Vimal Kishore Mehrotra v State of 
Uttar Pradesh (2) In this case the learned Judges 
came to the conclusion that c^ertain portions of section 
7 0! the Criminal Law Amendment Act are definitely 
ultra vires of the Constitution, though it may be ques- 
tionable whether some others are also intra vires or 
not In the case before them, they found that the 
conduct ascribed to the accused was covered by those 

m A I R iqgi Bom 4159 (2) AIR 1956 All 56 
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i960 paits which were intra vires of the Constitution and 
Raj n^rain -o they did not definitely decide whether the other 
State P^its were intra vires or not. They also held that 

— ■ these parts which were not held to be intra vires, even 

Miiiia, j were ultra vires could be severed and section 7 

of the Criminal Law Amendment Act would not be 
ultra vires as a whole. The learned Judges who heard 
the Allahabad case made no reference to the Bombay 
decision cited above and, therefore, it appears that it 
was not placed before them We have carefully per- 
rused these two decisions and we find ourselves in agree- 
ment with the view expressed by the Bombay High 
Court. In our opinion the whole of section 7 of the 
Criminal Law Amendment Act, 1932, is intra viies of 
the Constitution. We now proceed to give our rea- 
sons for coming to this conclusion. 

The main contention advanced before us is that 
parts of section 7 of the Criminal Law Amendment 
Act prohibit innocuous acts such as peaceful picketing 
and this violates the basic right guaranteed to a 
citizen. The aigument needs a careful examination. 
Theie are two decisions of the United States Supreme 
Court which to a certain extent support this conten- 
tion. These decisions are Byron Thornhill v State of 
Alabama (1) and another case which immediately fol- 
lows this case, John Carlson v. People of the State of 
California (s). These two decisions were pronounced 
by the same Judge on the same date. In these deci- 
sions It was held that peaceful picketing cannot be 
stopped, because it infringes the basic rights given to 
the citizens. On the analogy of these decisions it was 
contended that clause (b) of section 7 of the Criminal 
Law Amendment Act and the middle part of caluse 
(a) aie ultra vires of the Constitution, because under 
these provisions peaceful picketing is also forbidden 


(i) 84 L Ed 1093 


fa } 84 L Ed 1104* 
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These two decisions were considered by the learned 
Judges of the Bombay High Court, but they did not nvrain 
agree with the view expressed m these decisions We sHte 
also find it difficult to accept the view taken in these 
two American cases. It is so difficult to apply the rule 
of law laid down in one country to another country, 
for conditions of life vary materially and what may not 
create chaos in one country may do so in the other 
country Even in Thornhill’s case (i) the learned Judge 
observed : — 

“ The State urges that the purpose of the 
challenged statute is the protection of the com- 
munity from the violence and breaches of the 
peace, which it asserts, are the concomitants of 
picketing The power and the duty of the State 
to take adequate steps to preserve the peace and 
to protect the privacy, the lives, and the property 
of Its residents cannot be doubted But no clear 
and present danger of destruction of life or pro- 
perty, or invasion of the right of privacy, or breach 
of the peace can be thought to be inherent in the 
activities of every person who approaches the pre- 
mises of an employer and publicizes the facts of 
a labour dispute involving the latter. We are 
not now concerned with picketing on mesne or 
otherwise conducted which might occasion such 
imminent and aggravated danger to these interests 
?s to justify a statute narrowly drawn to cover the 
precise situation giving rise to the danger. ” 

A. reading of the extract shows that where picketing is 
to be done en masee or conducted otherwise which 
may occasion a danger to the liberty and property of 
others then in those cases it would be lawful to declare 
that picketing illegal, and it can no longer be called 
peaceful picketing At another place in the same 
(i) 84 LEd., 1093 



igCo 


Rq Naraiv 
V* 
St^te 

Mulla, J. 


44 IHE INDIAN LAW REPORTS [1961 

judgineni the learned Judge observed at pages iioo 
to 1101 . 

“ The statute as thus authoritatively construed 
and applied leaves room for no exceptions based 
upon either the number of peisons engaged in the 
pi escribed activity, the peaceful character of their 
demeanour the nature of their dispute with an 
employer or the restrained character and the accu- 
rateness of the terminology used in notifying the 
public of the facts of the dispute ’ 

d'dis extract again shows that it was the sweeping 
character of the piohibition m that provision of law 
which was being considered m that case that was res- 
ponsible for declaiing it \x)id We do not want to 
express any opinion on the allegations made against the 
applicant, lest they might prejudice the applicant, 
but we cannot help obsenung that the directions con- 
tained in the pamphlet which is the subject-matter of 
the charge against him, if successfully carried out, 
would paralyse the administration and create an inter- 
nal revolution and i evolutions are seldom peaceful. 
The learned Judges of the Bombay High Court also 
dealt with this aspect of the case and thev observed at 
page 465 ; — 

“Thirdly, it has to be lemembered that peace- 
ful picketing by its nature should, in all prob- 
ability, not result in any violence But we have 
seen frequent instances where peaceful picketing 
may degenerate or has degenerated into violence. 
It may be that hai'ing regard to the development 
of the society in idiich we live, the standard of 
education among the masses and sense of civic 
duty among the persons on whom these restric- 
tions are sought to be imposed, the Legislature 
may well have thought fit to enact restrictions m 
the tetms of section 7 of the Criminal Law Amend- 



ALL 4 HABAD SERIES 


45 


1 ALL.] 

ment Acl. In all such cases, the presumption 
siiould be in favour of the reasonableness of the 
restriction, although the final decision as to 
whether it is reasonable or not must, under the 
Constitution, remain with the Court. ” 

If we may say so with respect, we are m entire agree- 
ment with the observations made above In our 
opinion the analogies of American law cannot be 
applied to the conditions that exist in this country. 
Perhaps in the United States picketing has not yet 
been forged as a -weapon to disrupt the administration 
and paralyse the functioning of the State departments 
nor has it ever been revSorted to en masse on a large 
sale We also feel that unless a Court is in a posi- 
tion to determine that the restrictions imposed are 
definitely unreasonable it is not possible to come to 
the conclusion that such a law is ultra vires of the 
Constitution 

The Supreme Court m several cases has given a 
guidance as to how the question should be approached 
when the constitutionality of an enactment is challeng- 
ed We will cite only one extract from Hamdard 
Daxoakhana v The Union of India (i) • 

“ Therefore when the constitutionality of an 
enactment is challenged on the ground of violation 
of any of the articles in Part III of the Consti- 
tution, the ascertainment of its true nature and 
character becomes necessary, i.e , its subject- 
matter, the area in which it is intended to operate. 
Us purport and intent have to be determined In 
order to do so it is legitimate to take into consi- 
deration all the factors such as history of the legis- 
lation, the purpose thereof, the surrounding cir- 
cumstances and conditions, the mischief which it 
intended to suppress, the remedy for the disease 

(i) AIR i960 S C 554, 559, 560. 
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which the legislatuie reiolved to cure and the true 
leason for the remedy ; Bengal Immunity Co. Ltd. 
V State of Bihar (i), R M D Chamarbaughwala 
V. Union of India (5), Mahant Moti Das v. S P. 
Sahi (3). 

Another principle which has to be borne in 
mind in examining the constitutionality of a 
statute is that it must be assumed that the legis- 
lature understands and appreciates the need of the 
people and the laws it enacts are directed to pro- 
blems which are made manifest by experience and 
that the elected representatives assembled in a 
legislature enact laws which they consider to be 
leasonable for the purpose for which they are en- 
acted Presumption is, therefore, in favour of the 
constitutionality of an enactment. Charanpt Lai 
V. Union of India (4), State of Bombay v. F. N 
Bulsara (5). ” 

The first duty of the Court is to make an attempt to 
harmonize the impugned law with the Constitution 
and if any haimony can be reached, it should be done. 
It is onh ■where a harmony cannot be reached that a 
law has to be declared void. There is a presumption 
in favour of the constitutionality of an enactment and 
this presumption fails only where the conflict cannot 
be resolved. Applying this test we find that a har- 
monious interpretation is possible. We have men- 
tioned above the intention and purpose behind the 
enactment of the Criminal Law Amendment Act. It 
was to stop the Government from being paralysed and 
to protect persons from being coerced If all the pro- 
visions of section 7 of the Criminal Law Amendment 
Act are interpreted in the background of this purpose, 
we find no disharmony between the Constitution and 


(i) (1952) 2 SCR 603, 632, 633. 
(3) A I R 1959 SC 942, 04^^ 

fe) 1951 S C.R, 


(-) (1957) SCR Q30, 936 
(4) 1950 S C.R. 869. 
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the Cninmal Law Amendment Act. In interpreting 
the words of a Statute that interpretation which brings 
about harmony should be preferred. That the State 
should piohibit the citizens from creating chaos and 
anarchy and to that extent limit their liberty must be 
held to be a reasonable restriction in the interests of 
the community. Even the alleged peaceful picketing 
can be a danger to public order when it is resorted to 
‘en masse’ as was conceded even in the American deci- 
sions cited above, for ‘picketing en masse’ cannot be 
peaceful and it is clearly a coercion exercised by a 
group upon another group in order to foice its will 
Only that picketing which is done by a few and which 
does not go beyond the length of persuation and in- 
ducement and which does not restrain the others from 
doing what they please can be excepted Looking 
closely to the words of section 7 of the Criminal Law 
Amendment Act, we would take out the impugned 
portions and see whether they prohibit any peaceful 
pursuits Section 7 of the Criminal Law Amendment 
Act runs as follows • — 

“ (1) (a) Whoever with intent to cause any per- 
son to abstain from doing or to do any act which 
such person has a right to do or to abstain from 
doing . loiters at or near a place where such 

person or member or employed person resides or 
works or carries on business or happens to be, or 
persistently follows him from place to place . . 

(b) loiters or does any similar act at or hear the 
place where a person carries on business, in such 
a way and with intent that any person may there- 
by be deterred from entering or approaching or 
dealing at such place . . . ” 

The contention is that according to the terminology 
used in this section, a peaceful picketer would be held 
to be guilty for all that he has to do to biing him in 
the clutches of the law is to loiter near the place where 
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such person or member or employed person resides or 
works. The contention is not sound because this loi- 
tering becomes an offence only when it is done with 
intent to cause any person to abstain from doing or to 
do any act which such person has a right to do or to 
abstain from doing In other words it is only in 
those circumstances where the act of loitering amounts 
to a clear coercion that section 7 of the Criminal Law 
Amendment Act iv'ould be applicable Coercion by 
itself implies a restraint by use of force or show of foiice 
or by creating an apprehension in the mind of the 
victim that force would be used against him. It is not 
merely the act of loitering which has been made 
punishable, but such loitering from which on the facts 
pro\ed it can be inferred that this loitering was for the 
purpose of exercising coeicion We, therefore, feel 
that the word ‘loitering’ should be interpreted not 
merelv as an act of hanging round, but where there is 
an element of menace in this hanging round and only 
this aspect of loitering has been made an offence. 
Similarly in clause (b) of section 7 the word ‘deter- 
red’ has been used which again qualifies the type of 
loitering which has been made punishable. In the 
Bombay decision the learned Judges observed at page 
462 ; 

“ The use of the word ‘deter’ suggests engender- 
ing some kind of feeling of fear or fright in the 
person who wishes to enter or approach or deal at 
the place, and it is, therefore, possible to argue 
that peaceful picketing would not strictly be 
covered bv clause (6) of section 7(1). Even peace- 
ful picketing, as generally understood, may engen- 
dei a feeling of fear or fright and thus deter a per- 
son from entering or approaching any place of 
business, if it is carried on in a particular way or 
bv persons of particular status, type, persuation or 
antecedents. ” 
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it would, therefore, be seen that plain and simple 
loitering has not been made punishable and it is only 
that loiteiing which amounts to coercion which has 
been made an oftence. We think the words ot clauses 
(a) and (&) of section 7 of the Criminal Law Amend- 
ment Act are capable of this interpretation and as this 
interpietation is not only consistent with the object of 
the enactment but it also harmonizes section 7 of the 
Criminal Law Amendment Act with the Constitution, 
this interpretation should be preferred. Interpreted 
this way, section 7 ceases to be an encroachment on 
any rights but really becomes a safeguard for the pro- 
tection of those very rights. 

E\en in the American cases the impugned law was 
held to be void because mere persuasion and induce- 
ment could also be made punishable under that provi- 
sion, The interpretation which we have put upon the 
word loitering’ will not make it possible for the pro- 
visions of this section to be utilized against strictly 
peaceful picketers. Where only one or two persons do 
peaceful picketing without using any threats or with- 
out putting any physical obstruction or restraint upon 
any person, they would not come under the definition 
of loitering. It would be a matter of evidence in the 
case whether the picketing advocated by the applicant 
was legal or illegal, peaceful or coercive, and we do 
not want to express any opinion on that point. 

The counsel for the applicant placed before us a 
decision of the Supreme Court in The Superintendent, 
Central Prison, Fatehgarh v. Dr. Ram Manohar Lohia 
(1) d’he view expressed in this case does not help the 
applicant because there is a great deal of difference 
between the terminology of section 3 of the U. P. 
Special Powers Act, 1932 and the words of section 7 

(1) AIR i960 S C 633 
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of the Criminal Law Amendment Act In the first 
Act the words weie too general and sweeping and as 
observed by the learned Judges even innocuous 
speeches were prohibited by threat of punishment. 
Section 7 of the Criminal Law Amendment Act does 
not thi eaten any innocent persons and even if it is 
held that it does the offending part can be severed 

In view of what we have observed above, we are of 
the opinion that section 7 of the Criminal Law Amend- 
ment Act IS intra vires of the Constitution of India 
We are also of the opinion that if it is found that the 
two sub-clauses that dealt with loitering are ultra vires 
of the Constitution, they are severable and they can 
be separated Of course if the words of section 7 had 
been such that a severance was not possible, another 
view might have been taken, but we agree with the 
view expressed by the learned Judges in Vimal Kishore 
Mehroira’s case (1) that these words are severable In 
the first place we think that the entire section 7 of the 
Criminal Law Amendment Act is mtra vires, but in 
case the other view is preferred, the first part of clause 
(a) of section 7 is definitely intra vires When the 
Magistrate rejected the prater made by the applicant 
before him, he came to the conclusion that section 7 of 
the Criminal Law Amendment Act so far as it relates 
to the allegations in this case was not void Even the 
counsel for the applicant conceded that the prohibition 
contained in this first part of clause (a) and the last 
part of the same clause are not in conflict with the 
rights given under Article 19 of the Constitution. 

We have deliberately avoided referring to the merits 
of the case and we have refrained from expressing any 
opinion as to which part of section 7 will cover the 
conduct of the applicant if the allegations made against 
him are proved We leave it to the trial court. 


(i)AIR 1956 .A.11 56 
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In view o£ the conclusions to which we have readi- i960 
ed, we send this case back to the Magistrate for dis- raj narain 
posal A copy of this judgment shall be sent to the 5";^ 
Magistrate along with the file of the case with the ^ 

di: eel ion that he should now proceed with the case in 
conformity with our decision 

Petition decided accordingly and case sent back for 
trial 

Order accoidingly 
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APPELLATE CIYIL 


Before the Honourable O. H Mootham^ Chief Justice 
and Mr, Justice Dhavan 


REGIONAL TRANSPORT AUTHORITY, 
GORAKHPUR and another (Appellants) 

V 

KASHI PRASAD GUPTA and others (Respondents) 

Nationalization of a transport serfice — Cancellation of an exist- 
ing permit on the notified route — Permit to the displaced 
operator on ana her route for which X, among others, had 
a permit — Validity of the permit to the displaced operator — 
X, whether aggrieved and entitled to constitutional remedy — 
Motor Vehicles Act, 1939, Chs IV, IVA, ss 43, 47, 48, 68 (c) 
(F), (G) — U P State Road Transport Service (Development) 
Rules, 1958, rr. 4 (1) and 10 — Constitution of India, 1950, 
Art 5^6 

A, B and C whose permits for running a stage carnage on a 
certain route w’cre, on account of the service being undertaken 
by the State Government, cancelled were, in the alternative 
or by way of compensatory relief, given permits on another 
route for which X among others, had a permit In a petition 
by X for wTit of certiorari for quashing the resolution of the 
Regional Transport Authority (R T. A ) "which issued the per- 
mit in question and for a mandamus commanding the R T 
A to forbear from permitting A, B and C to operate on the 
alternative route. 

Held, (i) that the resolution in question being an adminis- 
trative order, though liable to be quashed otherwise, was not 
amenable to certiorari, Moreover the resolution was a complet- 
ed transaction and the mere quashing of the same will not 
in any way ensure for the benefit of the petitioner 

(ii) That It is well settled that mandamus issues only where 
there is a legal right and no specific or adequate alternative 
relief for enforcing that right As ruled by the Full Bench 
in the Indian Sugar Mills Association v The Secretary to Gov- 
ernment, I ttar Piadesh (i), this Court should exercise its powers 
under Art 526 of the Constitution in those clear cases where, 
inter aha, the nghts of a person have been seriously infringed’. 
The presumptive loss of earning by the mere increase in the 
number of bus operators on the same route is not such an 
injury 
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(Per Dhavan, J )— The jurisdiction of the High Courts under 
Art 226 of the Constitution is neither identical nor co-exten- 
sive with that of English courts. 

The petitioner cannot under these circumstances, be said to 
be the aggrieved person for the purposes of the constitutional 
remedy on merits, held (obiter), 

(ill) that notwithstanding the absence of such a provision m 
the scheme of nationalisation as settled and published under 
the Motor Vehicles Act, the Regional Transport Authority has, 
under s. 68 G (2) the power to issue a permit in lieu of com- 
pensation to a displaced operator whose existing permit has 
been cancelled under s 68-F; 

(iv) that in issuing the alternative permit the Transport 
Authorities need not follow the elaborate procedure prescrib- 
ed under Chapter IV of the Act The requisite procedure is 
cotamed in s 68-G(2) The difference in procedure cannot 
be attacked as being discriminatory for the two are meant for 
two different categories of operators — those praying for fresh 
permits and those deprived of their permits, the initiative and 
prayer m the former being on behalf of the applicants while 
the initiative and offer in the latter being on behalf of the 
Transport Authority — and are reasonably related to them circum- 
stances ; 

(v) that the notification, under s. 68-F (2) cancelling an exist- 
ing permit even where it is issued by the Regional Transport 
Officer cannot be challenged in a writ petition firstly because 
It is a ministerial act and secondly because the power in ques- 
tion could and has been validly delegated under s. 44 (5) read 
with r 10 of the U. P State Road Transport Service (Develop- 
ment) Rules, 1955 

Case-law discussed. 

Special Appeal No. 8 of i960 from a decision of 
Iandon, J., dated 1st January, i960, passed in Civil 
Miscellaneous Writ No 2470 of 1959. 

The facts appear in the judgment 
K. B Asthana, foi the appellants 
S. N. Kacker, for the respondents 

Mootham, C. j. : — These are two appeals from an 
order of a learned Judge, dated the 1st January, i960 
Sri Ram Audh Misra, the first appellant in Appeal No. 
11, held a permit permitting him to ply a stage carriage 
on the Deoria — Lar route, and Sri Mohammad Ismail 
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and Sri Mahabir Prasad, the second and third, appellants 
in that appeal, were holders of permits permitting them 
to ply on the Siswabazar — Thuthibari route Schemes 
under Chapter IVA of the Motor Vehicles Act were 
prepared W’^hereunder these two routes were to be 
operated exclusively by a State transport undertaking ; 
and in due course the schemes were approved and the 
two routes became notified routes. The schemes in- 
\olved the displacement of the three appellants, and pro- 
vision was made in the schemes for the payment to them 
of compensation therefor. Although the schemes made 
no pro\ ision for the appellants being offered alternative 
routes, the Regional Transport Authority, Gorakhpur, 
offered permits to the three appellants permittins- them 
to ply on the Gorakhpur — Khajni — Gola route This 
offer was accepted, and an endorsement was made on 
the permits of the three appellants, which had been 
cancelled with effect from the 31st June, 1959, that these 
appellants were permitted jto ply on the Gorakhpur — 
Gola route for the unexpired periods of the cancelled 
permits The making of the offer and its acceptance 
by the appellants was recorded in a resolution no 32, of 
the Regional Transport Authority, Gorakhpur, passed 
at a meeting held on the 26th September, 1959. 

Gorakhpur is connected with Gola by two routes 
Both routes pass through Khajni and then one proceeds 
via UiA'a and the other via Urva Malkanpur The 
number of stage carriages permitted to ply on the form- 
er route is ten and on the latter two , and as the two 
routes largely overlap the Regional Transport Authority 
permits the holder of a permit for one route to ply on 
the other route It is common ground that for all prac- 
tical purposes the two routes can be treated as one, the 
number of stage carriages permitted to plv thereon being 
twelve. 
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Sn Kashi Prasad Gupta, the principal respondent In 
both appeals (to whom it is convenient to refer as ‘the 
respondent’) is the holder of a permit permitting him Ai^thority, 
to ply his stage carriage on the Gorakhpur — Gola via 
Khajni and Urva route He filed a petition in this 
Court under Art 226 of the Constitution challenging 
the validity of resolution no 32 of the Regional Trans- Mootham, 
port Authority passed at its meeting on the 26th Sep- ^ 
tembei, 1959, and prayed that it be quashed by writ of 
certiorari. He further prayed for the issue of a writ 
m the nature of mandamus commanding the Regional 
Transport Authority to forbear from permitting the 
three appellants to ply on the Gorakhpur — Gola route 
The learned Judge was of opinion that as the scheme 
provided for the cancellation of the appellants’ licences 
for their old routes on payment of compensation, the 
Regional Transport Authority had no power to offer 
them an alternative route and the grant of permits to the 
appellants to ply on the Gorakhpur — Gola route was 
without jurisdiction He accordingly allowed the peti- 
tion, quashed the impugned resolution and directed the 
appellants in appeal no. 11 not to operate on the 
Gorakhpur — Gola route. It is from that order that 
these appeals have been filed, the appellants, in Appeal 
no 8 being the Regional Transport Authority, Gorakh- 
pur, and its Secretary 

The case for the appellants in the ttvo appeals is 
substantially the same The main contentions are two 
first, that the respondent is not an ‘aggrieved person’ 
and is not therefore entitled to obtain relief on the peti- 
tion under Art 226 of the Constitution ; and, secondly, 
that the Regional Transport Authority had ample power 
to grant these displaced operators permits to ply their 
buses on an alternative route. Sri S N. Kacker for the 
respondent seeks also to support the order of the learn- 
ed Judge on the additional grounds — (a) that the noti- 



i960 

Rfgional 

Tr^vnsport 

\UTHORITY, 

Gorakhpur 

V. 

Kashi 

Prasad 

Gupta 


Mootham, 

C j. 


56 THE INDIAN LAW REPORTS [1961 

fications issued under section 68-C and 68-F (ii) were 
invalid and (b) that the Regional Transport Authority 
had no power to grant permits to the three displaced 
operators to ply their vehicles on the Gorakhpur — Gola 
route in contravention of the provisions of sections 47 
(3) and 4 8 of the Motor Vehicles Act. 

For the purpose of determining whether the respon- 
dent is an ‘aggrieved person’ and as such entitled to ap- 
proach this Court for relief under Art. 226 it is neces- 
sary to look first at the reliefs which he seeks to obtain. 
Those reliefs are two. The first is for the issue of a 
writ in the nature of certiorari ‘or like writ or direction’ 
to quash Resolution no. 32 passed by the Regional 
Transport Authority at its meeting held on the 26th 
September, 1959; the second is for a writ in the nature 
of mandamus commanding the Regional Transport 
Authority and its Secretary to forbear from placing the 
appellants in Appeal no. 11 on the “Gorakhpur— Gola 
via Khajni and Urva route otherwise than in accord- 
dance with law ”. Now the impugned Resolution no. 
32 reads thus 

(1) Ram Awadh Misra, resident of Barhaj, 
district Deoria displaced from Deoria — Lar 

(4) Mohd. Ismail — Gorakhpur displaced from 
Siswa — ^Thuthi-Bari. 

(lii) Mahabir Prasad Gorakhpur — 

Regional Transport Authority has offered 
these three displaced operators as an alternative 
route Gorakhpur — Gola via Khajani in lieu 
of compensation under section 68-G(2) of 
Chapter IV-A of Motor Vehicles Act of 1939 
read with section 68-B of Chapter IV-A The 
above route has been accepted by these opera- 
tors.” 
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The recording of this resolution was a purely adminis- 
trative act, and although the resolution might be quash- 
ed by a direction or order it cannot be done by certiorai 
I am however unable to appreciate how the quashing of 
this resolution can operate to the advantage of the res- 
pondent The resolution is merely the record of an 
already completeil transaction, and the quashing of the 
record will not, per se affect the transaction The Court 
does not make orders which are not effective and I do 
not think that the respondent was entitled to the first 
of the reliefs for which he asked 

The second relief sought is the issue of a writ in the 
nature of mandamus. Now it is I think well settled 
that mandumus issues only where there is a legal right 
and no specific remedy — or no adequate alternative re- 
medy — for enforcing that right. “Where there is no 
specific remedy and by reason of the want of that speci- 
fic remedy justice cannot be done unless a mandamus 
is to go, then a mandamus will go” ; per Brett, M. R , 
in The Queen v The Commissioner of Inland Revenue 
In re Nathan (i) The question whether the respon- 
dent is possessed of any right at all in the present case 
IS disputed The appellants contend that he is object- 
ing to competition and that his right to ply his bus 
gives him no right to raise such an objection. To this 
the reply is that the respondent does not, and cannot, 
object to fair competition ; but that he is entitled to 
object to competition arising out of the grant to rival 
bus operators of permits not lawfully issued For the 
reason which I shall state shortly I do not think it is 
necessary in this case to define the nature of the right 
which a petitioner must possess before he can ask for 
the issue of the writ of mandamus; but I should be sorry 
to think the law is such that a person in the position of 

(i) LR [1884] QB 46 i, 473 
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i960 the respondent, provided he can show something more 
Regional than nominal loss, is isTthout a remedy. As the Supreme 
Court has pointed out in Saghir Ahmad v The State of 
CtoRAMPUR Uttar Pradesh (i) any member of the public can, within 
Kashi the limits imposed by State regulations, carry on the 
Gotta business of transporting passengers by motor vehicle. 
Mootham, light to cariy' on that business is guaranteed under 
C- J- Art 19(1) (g), and he is entitled to challenge the consti- 
tutionality of any law which unreasonably curtails that 
right I am disposed to hold that he can also challenge 
the legality o: action purporting to be taken under a 
law if such action unjustifiably curtails that right. 

I think it however unnecessary to pursue this matter 
further for a Full Bench of this Court has, in The Indian 
Sugat Mills Association v. The Secretary to Government, 
Uttar Pradesh (2) laid it down that the Court should 
exercise its powers under Art. 226 only in those clear 
cases where, inter alia, the rights of a person have been 
seriously infringed That decision is binding on us, 
and in my opinion the respondent has failed to satisfy 
that requirement. In his affidavit in support of his peti- 
tion the respondent merely states that the Gorakhpur- 
Gola route is uneconomic and that if the appellants in 
Appeal No 1 1 are allowed also to ply on it the making 
of a respectable margin of profit would be impossible. 
The correctness of this assertion is denied by all the 
appellants in the counter-affidavits filed on their behalf, 
but notwithstanding this denial the respondent in his 
rejoinder affidavit is content to rely on his original state- 
ment No figures in support of that statement have 
been given Mr Kacker has argued that, prima facie, 
an increase in the number of buses will necessarily 
result in a fall in the respondent’s earnings; and that 
even if it be the case (as contended by the State) that 
there has been an increase in the number of the travel- 

A I R 1954 s.C 7 s 8 ^2) 1950 A L J 767 
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ling public then, again pnma facie, the respondent will i960 
obtain a smaller share in the increased business than 
he would have done had the appellants’ buses not been 
on the road. This argument is not without force, but gorakhpto 
in the absence of figures, which in view of the attitude eashi 
of the appellants the respondent ought to have produced, 

I am iinable to hold that he has suffered or is likely to Mootham 
suffei serious loss and therefore that his rights (which 
for this purpose I assume him to possess) have been 
seriously infringed. This conclusion is enough to dis’ 
pose of this appeal, but as the questions of law which 
arise in the appeal have been fully argued and are of 
considerable importance, I think it proper to express 
my opinion on them 

In considering the question of the validity of the acts 
done by the authorities it is convenient to state shortly 
the provisions of the Motor Vehicles Act regulating the 
establishment of a road transport service by a State Gov- 
ernment. The principal provisions are to be found in 
ss 68-A to 68-1 which form Chapter IV-A of the Act and 
which, by virtue of section 68-B, shall have effect not- 
withstanding anything inconsistent therewith contained 
in Chapter IV of the Act or in other law for the time 
being in force. The first step is for the State transport 
undertaking, which is defined as meaning an undertak- 
ing providing a road transport service carried on inter 
aha by a State Government, to prepare a scheme giving 
particulars of the nature of the services proposed to be 
rendered, the area or route proposed to be covered and 
such other particulars as may be prescribed, and to cause 
such scheme to be published in the official Gazette. 

Section 68-D then provides that any person affected by 
the scheme may within 30 days from the publication 
thereof file objections before the State Government. 

The State Government will then, after giving an oppor- 
tunity to the objector and the representatives of the 
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State tiansport undertaking to be heard, either approve 
or modify the scheme The scheme as approved or 
modified must then be published in the official Gazette. 
Upon publication the scheme becomes final and is 
known as an ‘approved scheme’ and the area or route 
to which It relates is called a ‘notified area’ or ‘notified 
route’. The State transport undertaking must then 
under section 68-F (1) apply in the manner specified in 
Chapter IV for the appropiiate permit in respect of the 
notified area or route, and the Regional Transport 
Authority must thereupon issue such permit. Sub-sec- 
tion (2) of this section further provides that for the pur- 
pose of giving effect to the approved scheme the Re- 
gional Transport Authoiity may by order refuse to enter- 
tain any application for the renewal of a permit or 
cancel or modify the terms of an existing permit. 

Section 68-G states the principles and method of deter- 
mining compensation. Sub-section (1) provides thai- 
where an existing permit is cancelled or the terms are 
modified in exercise of the powers conferred on the 
Regional Transport Authority by section 68-F, then- the 
State transport undertaking shall pay to the holder of 
the peimit compensation the amount of which shall be 
determined in accordance with the provisions of sub- 
sections (4) and (5). The meaning and effect of sub- 
section (2) has been the subject of much controversy. 
It provides that — 

“Notwithstanding anything contained in sub-sec- 
tion (1) no compensation shall be payable on ac- 
count of the cancellation of any existing permit or 
any modification of the terms thereof, when a per- 
mit for an alternative route or area in lieu thereof 
has been offered by the Regional Transport Autho- 
rity and accepted by the holder of the permit.’’ 

Section 68-H then provides that compensation under the 
preceding section shall be paid within one month from 
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the date on which the cancellation or modification of the i960 
permit becomes effective The last section of this chap- re'^^u. 
ter, section 68-1, empowers the State Government to ^^hORm^ 
make rules for the purpose of carrying into effect the Gorakhpur 
provisions of this chapter. Rules have been made by the Kashi 
S tate Government under this section, but before making 
any leference to them it is convenient to refer to section „ 

43 of the Act This section provides that a State Gov- c j. 
ernment, after having regard to the considerations refer- 
red to in sub-section (1), may by notification in the offi- 
cial Gazette issue directions to the State Transport 
Authority with regard to certain matters including — 

“(iii) regarding the grant of permits for alter- 
native routes or areas, to persons in whose cases the 
existing permits are cancelled or the terms thereof 
are modified in exercise of the powers conferred 
by clause (h) or clause (c) of sub-section (2) of sec- 
tion 68-F.” 

To this power there is however attached a proviso, 
namely that no such notification should be issued unless 
a draft of the proposed directions is published in the offi- 
cial Gazette specifying therein a date being not less than 
one month after such publication, on or after which the 
draft will be taken into consideration and any objection 
or suggestion which may be received has, in consulta- 
tion with the State Transport Authority, been considered 
after giving “the representatives of the interests effected” 
an opportunity of being heard. 

Rules have been made by the State Government 
under sections 68-1 and 68 (which latter section empowers 
the State Government to make rules for the purpose of 
carrying into effect the provisions of Chapter IV) known 
as the U. P. State Road Transport Service (Develop- 
ment) Rules, 1958. Rule 3 lays down that every scheme 
framed in pursuance of section 68-C shall provide for “all 
or any” of the several matters thereinafter enumerated 
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ana rule 4 piovides that a scheme framed under section 
68C of the Act shall be published in Form I appended 
to the Rules, and that form includes a clause which reads 
thus; 

“(9) The route covered by permit Nos 

shall be curtailed so as to exclude Permit 

No /Nos shall be transferred to route /s 

the holder of permit No./Nos shall get com- 

pensation for premature cancellation of, or curtail- 
ment of any loute or area covered by the aforesaid 
permit/s.” 

It is convenient now to look a little more closely at the 
schemes by which the Deoria-Lar and Siswabazar — 
Thuthibari routes became approved routes. The 
schemes as finally approved were published in the Uttar 
Pradesh Gazette on the 16th May, 1959. As the provi- 
sions of the two schemes are in all material respects the 
same it is sufficient to refer to the scheme regarding the 
Siswabazar-Thuthibari route. Omitting the immaterial 
provisions the scheme was in these terms : 

“Scheme regarding Siswabazar-Nichlaul-Thuthri- 
bari route of Gorakhpur Region. 

1 The State Road Transport Services shall 
“commence to operate from June 1, 1959, or there- 
after” 

2. State Road Transport Service shall be pro- 
vided on the route Siswabazar-Nichlaul-Thuthibari 
of Gorakhpur Region 

3 

4. No persons other than the State Transport 
undertaking will be permitted to provide any Road 
Transport Services on the route or portion thereof 
specified in clause (2) above 

5 

6. The transport vehicles which may be used 
on the route indicated in clause (2) above, shall be 
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of country type and their carrying capacity shall be 1960 
50 to 40 seats. re^ai 

7 The permit nos. (i)9/SC and {2)^4. jSC which 
have been granted to Sarvsri (1) Mohammad Ismail 


and (2) Mahabir Prasad for Siswabazar-Nichlaul- 
Thuthibari route by the Regional Transport Au- g«pta 
thority, Gorakhpur, under Chapter IV of the Motor Mo^m, 
Vehicles Act, 1939, shall be cancelled 


8. The number of transport vehicles plying on 
the route or portion thereof specified in clause (2) 
above shall be reduced to nil 


9. The permit nos (1) 9 /SC and (2) 24/SC 
shall be cancelled and the holders of these permits 
Sarvsri (1) Mohammad Ismail and (2) Mahabir 
Prasad shall get compensation for the premature 
cancellation of the aforesaid permits.” 

It is contended by the appellants that the learned 
Judge was wrong in holding that as neither of the 
schemes made provision for the offer of alternative routes 
to the displaced operators the Regional Transport autho- 
rity had no jurisdiction to give them new permits per- 
mitting them to ply their buses on the Gorakhpur-Gola 
route. For the respondents it is argued that even if it 
be unnecessary for such provision to be made in the 
schemes the Regional Transport Authority could not 
issue permits to the displaced operators without follow- 
ing the procedure laid down in section 47 and that there- 
fore in any event it acted in excess of its powers in grant- 
ing the permits in the present case. 

Section 68-C of the Act provides that a scheme pro- 
uosed by a State transport undertaking shall give — 

‘‘particulars of the nature of the service proposed 
to be rendered, the area or route proposed to be 
covered and such other particulars respecting there* 
to as may be prescribed.” 
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With this must be read rule 3 of the U. P. State Road 
Transport Services (Development) Rules 1958, which 
lays down that every scheme shall provide for — 

“all or any of the matters therein enumerated as 
clauses (a) to (m) ” 

The only clause relevant for our present purpose is (j) 
which reads thus: 

“(j) The curtailment of the route or portion 
thereof covered by the existing permits or fransfei 
of the permits to any other route or routes and 
giving of compensation, if any.” 

It is not easy to understand what exactly is meant by 
the words “transfer of the permits to any other route”. 
It is argued by the respondents that notwithstanding the 
use of the word “transfer” these words really refer to 
the offer by the Regional Transport Authority of an alter- 
native route for which provision is made in section 
68G (2) I do not think that this is so 

It is useful in this connection to look at the provisions 
of the U P. Road Transport Services (Development) 
-^ct, 1955 That Act also made provisions for the es- 
tablishment of State Road Transport Services. As 
under section 68C of the Motor Vehicles Act a scheme 
had to be prepared, and in section 4(2) are enumerated 
the matters for which provision could be made under 
the scheme, and of these clause (i) was — 

“(i) The curtailment of the route covered by the 
existing permits or transfer of the permits to any 
other route or routes.” 

Specific provision is made in that Act for the transfer 
of existing permits of displaced operators to other 
routes : [Section 4(2) and 5] . An essential difference 
between the two Acts is that the U. P. Act envisages the 
transfer of an existing permit to another route vrhereas 
the Motor Vehicles Act provides for the offer of a fresh 
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permit after the cancellation of the existing permit. The 
reference to ‘Transfer of permits’ in clause (j) of rule 3 
of the U. P. State Road Transport Services (Develop- 
ment) Rules would be appropriate to a scheme prepared 
under the U. P. Act; but in my opinion it is not appro- 
priate to a scheme prepared under section 68C of the 
Motor Vehicles Act. It is further to be observed that 
whereas under Chapter IV- A of the latter Act the 
authority on whom devolves the duty of preparing a 
scheme is the State transport undertaking, the authority 
which, is envisaged by section 68G (2) as making the 
offer of a new permit is the Regional Transport Autho- 
rity. I, therefore, do not think that there is any sta- 
tutory provision which requires reference to be made in 
a scheme prepared under section 68C (where such a 
course is intended) for the offer of alternative routes. 

Then arises the question, and it is the crucial question 
in this part of the case, whether section 68G (2) confers 
an unfettered power (not of course to be exercised arbit- 
rarily) on the Regional Transport Authority to offer a 
displaced operator a permit for an alternative route or 
whether, as contended on behalf of the petitioner, this 
sub-section provides only an opportunity for the exer- 
cise of a power which is to be found in sections 47 and 
48 of the Act. I do not think it is possible to reconcile 
the provisions of section 47 and 48 with those of section 
68G (2). The latter envisages an offer of a permit 
being made by the Regional Transport Authority to 
the displaced operator and the acceptance by him of the 
offer. The initiative rests with the Regional Transport 
Authority Under Chapter IV, on the other hand, a stage 
carriage permit can be granted only after an application 
has been made for it. That application must contain 
the particulars presciibed by section 46, it must there- 
after be considered by the Regional Transport Author- 
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rity in accordance with the procedure laid down in sec- 
tion 47 and section 48 provides that it can be granted 
only in respect of the route or area specified in the appli- 
cation. 

Reliance has been placed by the respondents on sec- 
tion ^3(1) of the Act which, so far as material, reads 
thus; 

“ 43 Power of State Government to control 
road transport — 

(1) A State Government, having regard to — 

(a) the advantages offered to the public, trade 
and industry b} the development of motor 
transport, and 

(b) the desirability of co-ordinating road and 
rail transport, and 

(c) the desirability of preventing the deterio- 
ration of the road system, and 

(d) the desirability of preventing unecono- 
mic competition among motor vehicles, 

may from time to time, by notification in the official 
Gazette issue directions to the State Transport 
Authority — 

(0 

(li) . 

(iii) . . regarding the grant of permits for 

alternative routes or areas, to persons in whose 
cases the existing permits are cancelled or the 
terms thereof are modified in exercise of the 
powers conferred by clause (b) or (c) of sub- 
section (2) of section 68F; 

(iv) . . ” 

It IS argued that these provisions indicate that the 
grant of permits for alternative routes is to be made 
under Chapter IV and that such permits cannot, there- 
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fore, be issued unless the provisions of that Chapter are 
first complied with This argument does not appear 
to be well founded In my opinion section 43 (1) em- 
powers the State Government, if it thinks fit to do so, 
to issue directions of general application with regard 
to various matters including the grant of permits for 
alternative routes It assumed, I think, that it is with- 
in the powers of the State Transport Authority to en- 
sure that such directions will be carried out by the 
Regional Transport Authorities, but it does not follow 
that the power of the Regional Transport Authority to 
grant a permit for an alternative route is to be found 
in Chapter IV In my opinion the power of the Region- 
al Transport Authority to offer, and upon acceptance, 
to grant a permit for an alternative route to an opera- 
ter whose permit has been cancelled under section 68 F, 
is to be found only in section 68 G (2); and the provi- 
sions of that sub-section, and of any order made there- 
under, must by virtue of section 68 B, have effect not- 
withstanding anything inconsistent theretvith to be 
found in Chapter IV 

I am, therefore, with great respect, unable to agree 
with the learned Judge that the fact that the schemes 
did not provide for the grant of permits for alternative 
routes deprived the Regional Transport Authority of 
power to grant such permits Learned counsel for the 
respondents has, however, sought to support the order 
of the learned Judge on other grounds, and those 
grounds it is now necessary to consider 

Mr. Kacker’s contentions are, first that the notifica- 
tions published on the 10th January and 6th June, 
1959, under section 68 C of and 68 F (2), respectively, 
are invalid; and. Secondly, that in any event the grant of 
permits to the appellants in Appeal no. 11 was invalid 
because (a) upon such grant being made the limit on 
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the number of stage carriages fixed for the Gorakhpur — 
Gola route under section 47 (3) was exceeded and, (b) 
such permits being in respect of a route for which no 
application had been made the grant involved a contra- 
vention of section 48 (1). 

In my opinion there is no force in the two latter sub- 
missions which would be valid, if at all, only on the 
basis that the permits in question were granted by the 
Regional Transport Authority in exercise of its powers 
under Chapter IV. In my view, however, for reasons 
which I have stated earlier, the permits were granted by 
the Regional Transport Authority in exercise of its 
powers under section 68 G (2); and by virtue of section 
68 B the grant was not invalid even if it were inconsis- 
tent with the provisions of Chapter IV. 


Nor do I think that the submission that the notifica- 
tion under section 68 F (2) is invalid can be sustained 
That section, so far as is material, provides that — 

“(2) For the purpose of giving effect to the ap- 
proved scheme in respect of a notified area or noti- 
fied route the Regional Transport Authority may 
by order (b) cancel any existing permit” 

By the impugned notification the existing permits of 
the three appellants were cancelled but the notification 
was issued by the Regional Transport Officer. The 
argument is that power to cancel an existing permit 
under this sub-section is vested exclusively in the 
Regional Transport Authority, that the notification 
is therefore invalid, and the notification being invalid 
the appellants’ permit have not been cancelled and 
accordingly no question of the grant to them of permits 
for an alternative route arises. Now in the first place 
the cancellation of an existing permit for the purpose 
of giving effect to the approved scheme appears to me 
in the present case to be merely a ministerial act, and 
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even if ihe Regional Transport Officer had not the requi- 
site authority I should not on that ground be prepared to 
hold that the matter was one which would justify inter- 
ference by the Court in the exercise of its powers under 
Art. 226 of the Constitution In the second place the 
Regional Transport Officer purported to act in the 
exercise of powers which had been delegated to him 
under sub-section (5) of section 44 of the Act by the 
Regional Transport Authority, and in my opinion such 
delegation was valid. That sub-section provides that — 


‘■(5) The State Transport Authority and any 
Regional Transport Authority, if authorized in 
this behalf by rules made under section 68, may 
delegate such of its powers and functions to such 
authority or person and subject to such restrictions, 
limitations and conditions as may be prescribed by 
the said rules ” 


It is not in dispute that a rule has been made under 
section 68 purporting to authorize the Regional Trans- 
port Authority to delegate its functions, duties and 
powers under sub-sections (1) and (2) of section 68 F to 
the Regional Transport Officer [see rule 10 of the U. P. 
State Road Transport Services (Development) Rules, 
1955] but it is contended that as section 68 only em- 
powers a State Government to make rules for the pur- 
pose of carrying into effect the provisions of Chapter 
IV the Regional Transport Authority had no authority 
to delegate to the Regional Transport Officer a power 
conferred upon it by section 68 F which is to be found 
in Chapter IV-A I do not see sufficient reason why 
the power of delegation should be restricted to the 
delegation of powers and functions conferred upon the 
Regional Transport Authority by Chapter jlV. Sec- 
tion 44 (5) imposes no such restriction; the only condi- 
tion is that there must exist a rule made under section 
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68 authorizing the Regional Transport Authority to 
delegate its powers Such a rule has been made, and 
in my opinion it is a valid rule 

Finally, the validity of the notification under section 
68 C, dated the 23rd December, 1958, and published in 
the official Gazette on the 10th January, 1959, is challeng- 
ed primarily on the ground that the opinion expressed 
therein that it is necessary in the public interest that 
certain road transport services should be operated by 
the State transport undertaking must be the opinion 
of that undertaking and not the opinion of the State 
Government The two opening paragraphs of the noti- 
fication to whicli exception is taken read as follows 

“Whereas the State Government is of opinion 
that for the purpose of providing an efficient, ade- 
quate, economical and properly co-ordinated Road 
Transport Service, it is necessary in the public in- 
terest that Road Transpoit Services on the routes 
mentioned at item no 2 of the annexed schemes 
should be run and operated by the State trans- 
port undertaking to the complete exclusion of 
other persons 

Now, therefore, m exercise of the powers con- 
ferred by section 68 C of the Motor Vehicles Act, 
1939, read with rule 4 (1) of the Uttar Pradesh 
State Road Transport Services (Development) 
Rules, 195 8, the Governor of Uttar Pradesh is 
pleased to publish the schemes hereto annexed in 
respect of State Road Transport Services framed 
in pursuance of section 68 C of the said Act. Copi- 
es of each of the schemes will also be found pasted 
on the notice-boards of the offices of the State Trans- 
port Authority and the Regional Transport Autho- 
rity concerned. Any person whose interests are 
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affected by these schemes may, within thirty days i960 
of the date of publication of the schemes in the 
official Gazette, file objection, if any, before the 'Tri\si>ort 

^ -r T 1 , * \tTHORl-n , 

Secretary to Government, Uttar Pradesh, in the r 

Transport Department in accordance with the pro- k^hi 
cedure laid down in rule 5 of the above-mentioned 
rules A person affected by the scheme and agree- 
ing to its provisions shall express his agreement in c j ’ 
accordance with rule 6 of the said rules in form 
no. II within the time specified above for filing ob- 
jections.” 


Now, section 68 C reads thus : 


“68 C. Preparation and publication of scheme 
of road transport senice of a State transport under- 
taking — ^Where any State transport undertaking is 
of opinion that for the purpose of providing an effi- 
cient, adequate, economical and properly co-ordi- 
nated road transport service, it is necessary in the 
public interest that road transport services in gene- 
ral or any particular class of such service in 
relation to any area or route or portion thereof 
should be run and operated by the State transport 
undertaking, whether to the exclusion, complete or 
paitial, of other persons or otherwise, the State 
transport undertaking may prepare a scheme giv- 
ing particulars of the nature of the services propos- 
ed to be rendered, the area or route proposed to be 
covered and such other particulars respecting there- 
to as may be prescribed, and shall cause every such 
scheme to be published in the official Gazette and 
also in such other manner as the State Government 
may direct.” 

Mr. KackePs argument is that this section imposes 

upon the State transport undertaking the duty of form- 
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ing an opinion whether it is necessary in the public 
interest that a load transport service should be run 
or operated by itself, and if it be of that opinion it is 
also the duty of the undertaking to prepare and cause 
to be published a scheme in accordance with the pro- 
visions of section 68 C. The impugned notification, 
it is argued, shows that the decision as to the desirabili- 
ty of ceitain road transport services being operated by 
the State transport undertaking was formed by the 
State Government, that it was the Governor who pre- 
pared and caused the proposed scheme to be published 
and that as this was contrary to the Act the notifica- 
tion and all subsequent orders and decisions based 
thereon are invalid. 

‘State transport undertaking’ means any undertak- 
ing providing a road transport service where such trans- 
port sei vices is carried on inter alia by a State Govern- 
ment. The State transport undertaking is a statutory 
authority, and it is common ground in the present case 
that the Transport Department of the State Govern- 
ment functioned as that authority. It was therefore, 
a necessary prerequisite for a valid scheme that the 
Transport Department should have formed the opi- 
nion that for the purpose of providing an efl&cient, ade- 
quate, economical and properly co-ordinated road trans- 
port service the particular road transport services refer- 
red to in the impugned notification should be run and 
operated by the State transport undertaking The 
real question which arises, in my opinion, is whether 
it did so or whether that opinion was formed by the 
State Government. This is a question of fact. It is 
true that the notification states that the opinion which 
section 68 G requires to be formed was that of the 
State Government, but I do not think that to be con- 
clusive. It is argued for the appellants that the re- 
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quisite opinion was in fact formed by the Transport lyix, 
Department functioning as the State transport under- 
taking, but that as any action taken b\. the Transport JthomtT 
Department is a part of the executi\e action of the gorikhpir' 
State Government, Art 166 (1) of the Constitution re- K\shi 
quires all such action to be expressed to be taken in 
the name of the Government In reph to this arau- 
ment it was contended that the State transport under- ^ J 
taking being a statutory authority invested by law with 
specific powers, duties and liabilities, the functions en- 
trusted to It were not within the executive powers of 
the State Government and ought not, therefore, to be 
expressed to be taken in the name of the Government 
On this question I think it unnecessar) to express an 
opinion, for it is not argued that the appellants are 
debarred from showing that in fact the requisite opi- 
nion was formed and the scheme prepared b\ the 
Transport Department functioning as the State tians- 
port undertaking and not by the State Gosernment 
The evidence is unsatisfactory Sit Kashi Prasad 
Gupta relies on the statement in the impugned notifica- 
tion itself that the State Government had formed the 
opinion that a properly co-ordinated road transport 
service was necessary in the public interest, and that he 
does so is made clear in paragraph 25 of his original 
afiidavit For some reason not immediately apparent 
the counter-affidavit filed on behalf of the Regional 
Transport Authority is sworn by one Girja Prasad, a 
stenographer in the office of the Regional Transport 
Authority, Gorakhpur, who has no personal knowledge 
of any of the facts to which he deposes other than that 
he is a stenographer and has read and understood the 
respondent’s affidavit His affidavit accordingly throws 
no light on the matter under consideration; and it 
appears that the importance of the question was not 
appreciated bv the Regional Transport Authority or 

10 AD 
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Its advisers for in paragraph 1 1 of his affidavit Girja 
Prasad says. 

“That with respect to the contents of paras 22 
to 29 of the said affidavit it is stated that the same 
raise legal issues and it is not necessary to repl} 
the same in this affidavit 

The question is important, it concerns the validity of 
the entire scheme and the burden in this case lies on 
the appellants of showing that the proiisions of sec- 
tion 68 C were complied with They have not done 
so As, however, I am of opinion that the appeals must 
be allowed on other grounds it is unnecessary to consi- 
der w'hether the appellants should now" be afforded an 
opportunity of filing a supplementary counter-affidavit or 
affidavits for the purpose of clarifting the position 

I v»ould allow the appeals with costs against Sri 
Kashi Prasad Gupta 

Dhavan, J These two connected appeals raise an 
important question concerning the ]urisdiction of the 
High Court under Article 226 w’hich may be formu- 
lated thus. First, has the Court the power to consi- 
der the legality of an order at the instance of a peti- 
tioner whose sole grievance is that the order, by permit- 
ting other persons to carr\ on the same business in the 
same area, is likely to intensify competition against 
him and thereby cause a fall in his profits ; and second- 
ly, is the ow"ner of a motor bus operating on a route 
under a \ahd permit entitled, under Article 226, to at- 
tack the legality of a permit issued to another person foi 
the same route in lieu of compensation due to him 
under section 68 G(2) of the Motor Vehicles Act, on 
the sole grievance that it is likely to expose him to com- 
petition and reduce his profits from his ow"n bus, even 
though he cannot show that any right of his has been 
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curtailed >These are two hides of the same question, 
and raise the further question who is an “aggrieved 
person” entitled to ask for the protection of the High 
Court under Article 226 They also involve to some 
extent an interpretation of the words “for anv other 
purpose” at the end of Article 226 (1) 

The facts of this appeal have been detailed m the 
judgment of the learned Chief Justice (which I have 
had the privulege to read), mav verv briefly be sum- 
marised thus The respondent (petitioner m the 
petition under Article 226) Kashi Prasad Gupta is the 
owner of a passenger motor bus operating on a cer- 
tain route in Gorakhpur District known as the Gorakh- 
pur — Gola Route The right to ply buses is regulated by 
the Motor Vehicles Act which enjoins that no person 
can operate a bus without obtaining a permit from 
the Regional Transport Authority Gupta obtained 
such a permit, and has the right to ply his buses on 
this route subject to such reasonable restrictions as may' 
be imposed in the public interest It is not Gupta'i 
case that he has been subjected to any unreasonable 
restriction 

But lecently the State “nationalized” a certain loute 
(not Kashi Prasad Gupta’s) under a scheme made under 
Chaptei IV-A of the Motor Vehicles Act Consequent- 
ly the permits of all persons plying passengers buses on 
that route were cancelled and they became entitled to 
compensation under section 68G of the Act Three of 
them, who are the appellants in appeal no 1 1 and the 
respondents in appeal no 8 filed by the State, support- 
ing that appeal and opposing Gupta, were offered and 
accepted in lieu of compensation, permits “transferring” 
them to the Gorakhpur — Gola Route, that is to say, en- 
abling them to ply their buses on the route on which 
Kashi Prasad Gupta is plying his bus. Gupta claims to be 
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aggrieved by this arrangement and has come to this 
Court under Article 226 of the Constitution impugning 
the legality of the decision entitling the three displaced 
owners * ) ply on the route on which his bus is running 
He alleges that the permits granted these persons, not 
having been issued in accordance i^ith law, are of no 
effect and give the displaced persons no right to ply the 
buses on the petitioner’s route He claims to be aggriev- 
ed by this decision on the ground that the operation of 
more buses is likely to intensifs' the competition on a 
route which, according to him, is already “uneconomic”, 
and thus to reduce his profits This is the sum total of 
the petitioner's grievance m this case 

The first question in this case is whether this Court, 
on the facts stated in Kashi Prasad Gupta’s petition, has 
any jurisdiction to interfere Gupta claims to be an 
“aggrieved person” and therefore entitled to ask for 
relief He pleads that the entr) ■with illegal permits of 
the three displaced operators on the same route is likely 
to intensify the competition irhich in turn is likely to 
cause a fall in the rate of profit from his own business. 
Several questions arise out of this plea-first ■whether there 
IS any basis for the apprehension that the entry of the 
three buses on this route will intensify competition, 
secondly, assuming that the competition will intensify, 
there is any basis for the further apprehension that the 
rate of profit in Gupta’s business will fall ; and thirdly, 
assuming that there is some basis for both these appre- 
hensions, whether this entitles Gupta to claim that there 
has been an infringement of his right and empow^ers 
this Court to interfere under Article 226. 

I propose to ask the last question first, for I am of 
the opinion that even if Gupta had proved that his pro- 
fits are likely to be affected — ^which he has not — this 
Court has no jurisdiction to interfere in this case. 
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Mr S. N. Kacker, who appeared for Kashi Prasad 
Gupta and argued his case with ability, relied on a few 
English decisions in support of his argument that the 
power of this Court to issue writ is governed by the 
board principles of English law which regulate the exer- 
cise of jurisdiction by the Court of Queen’s Bench to 
issue these writs, I shall refer to these cases presently 
But at the outset I must state my opinion that English 
authorities cannot be any guide in determining the juris- 
diction of the Indian High Courts under Article 226 of 
our Constitution 

As is well known, there is a distinction between the 
jurisdiction of a court and its exercise By way of illus- 
tration i may refer to the jurisdiction of the Supreme 
Court under Article 32 That Court has been invested 
with the porver to issue directions or orders or writs for 
the enforcement of any fundamental rights The writs 
mentioned in this Articles are those which the Court of 
the Queen's Bench has issued for centuries in accorda- 
nce with certain principles. But the principles of Eng- 
lish law cannot determine the jurisdiction of the Sup- 
reme Court, for it can entertain a petition under 
Article 32 only for the enforcement of rights con- 
ferred in Part III of the Constitution Sahibzada 
saiyed Muhamed Amir Ahbasiv State of Madhya Bharat 
(1) The petitioner must, therefore, show that he has 
a fundamental right which has been or is in imminent 
danger of being violated. If he cannot, the Supreme 
Court has no jurisdiction to interfere even if the Eng- 
lish Courts could have interfered in similar circumstanc- 
es For example, in a petition for the issue of certio- 
rari, however gross the error committed by a tribunal, 
if it falls short of infringement of a fundamental right 
the Supreme Court has no power to entertain the peti- 
tion The very jurisdiction is lacking 

(i)AIR i960 s c 768 
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But if the petitioner proves that any of his fundament- 
al rights has been infringed by the order of the tribunal, 
the jurisdiction of the Court will immediately arise and 
be exercised in accordance with the broad principles 
which govern the issue of certiorari by the Court of the 
Queen’s Bench But these principles are not the foun- 
dation of Its jurisdiction they only prescribe the man- 
ner and conditions of its exercise 


The Supreme Court observed in T Nagappa v. T C. 
Basappa (i) 

“Tn view of the express provisions in our Consti- 
tution we need not now look back to the early his- 
tory or the procedural technicalities of these writs 
in English law; nor feel oppressed by any difference 
or change of opinion expressed m particular cases 
by English judges We can make an order or 
issue a writ in the nature of certiorari in all appro- 
priate cases and m appropriate manner, so long 
as we keep to the broad and fundamental principl- 
es that regulate the exercise of jurisdiction in the 
matter of granting such writs in English law" 

The meaning of this observations, as I understand it, is 
that the broad and fundamental principles of English 
law should regulate the exercise of jurisdiction under 
Article 32, not that they can confer jurisdiction on the 
Supreme Court, which flows from the Article itself and 
no other source 

I have referred to the power of the Supreme Court 
under Article 32 to illustrate the distinction between 
jurisdiction and its exercise The power of the High 
Court 10 issue certiorari and other writs or orders is con- 
ferred by Article 226 and is wider than that of the Sup- 
leme Court (except territorially) It extends not 
only to the enforcement of fundamental rights but 

h) AIR 1955 S C. 756. 



ALLAHABAD SERIES 


79 


1 ALL.] 

“for an\ other purpose ” But the last foui words with- ujwj 
in quotation do not have the effect of conferring upon region 
the Higli Courts unlimited powers of interference nor 
do they mean that these powers shall be co-cxtensne cjorimipir’ 
with that of the Court of the Queen’s Bench in England kishi 
As I shall show presently, in spite of these words, the 
powers of the High Courts are in some respect ividei j 

and in others more restricted than those of the Queen’s 
Bench At present I am concerned with the meaning 
of these words and to show that they do not give this 
Court any jurisdiction to interfere m a case like the 
one before us 

The meaning and scope of the words “for any othei 
purpose" has been interpreted by the Supreme Court 
in the State of O'^issa v Madan Gopal Rungta (i), where 
It was held . 

‘The language of the Article shows that the issue 
of writs or directions by the Court is founded only 
on Its decision that a right of the aggrieved party 
under Part III of the Constitution (fundamental 
rights) has been infringed. It can also issue writs 
or give similar directions for any other purpose 
The concluding words of Article 226 have to be 
read in the context of what precedes the same 
Therefore, the existence of the right is the founda- 
tion of the exercise of jurisdiction of the Court 
under this Article ’’ 

The words “foundation of the exercise of the juris- 
diction of the Court under this Article” are crystal 
clear They mean that if there is no right in need of 
protection, the High Court cannot interfere even if 
the English Court could under similar circumstances 

Only if the petitioner has proved the existence of an\ 
right which has been or is in danger of being infring- 

(i) AIR 195a S C 12 
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ed, the jurisdiction of the High Court is established 
Then, but not before, the stage of the exercise of the 
jurisdiction will arise and the principles of English 
law' may be consulted for example, if the petition- 
er ’s right has been infringed by an order of any judi- 
cial tribunal and he has prayed for a writ of ceitiorari 
to quash it, the High Court will follow the broad prin- 
ciples of English law' m considering whether certiorari 
ought to go It wtU inquire if the tribunal has acted 
without jurisdiciion or in excess of it, or has been 
guilty of any erior apparent on the face of the record 
or has violated any principles of natural justice, if so, 
It will issue the writ and quash the decision of the 
tribunal 

The Supreme Court has held that the High Court 
shall interfere bv certioraii on more or less the same 
grounds on w'hich the Court of Kings Bench would 
It was ni this contest that the Supreme court made the 
observation in Election Commission of India S. 
Venkata Rao (i) The makers of the Constitu- 
tion conferred in the States’ sphere, now 

and wide powers on the High Court of issuing direc- 
tions, orders, or writs primarily foi» the enforcements 
of fundamental rights; the power to issue such direc- 
tions for any other purpose ’’ being also included with 
a view' apparently to place all the High Courts in this 
country, in somewhat the same position as the Court 
of the King’s Bench m England ” 

Does this observation have the effect of modifying 
the considered decision In State of Orissa v. Madan 
Gopal (2) that the existence of a right is the founda- 
tion of the High Court’s jurisdiction under Article 
226^ I think not The w'ords are not “in the same 
position" but “somewhat in the same position ” 
Somewhat means in some degree or measure The 

(1) 1953 ? C R 1144, iir,o 


(' j ) AIR S C 12. 13 
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Supreme Court meant that the High Court’s powers 
were somewhat similar to those of the Queen’s Bench, 
but they could not have meant that the two powers are 
identical m scope and purpose There is nothing in 
this observation which qualifies in the slightest degree 
the considered \iew of the Court in Madan Gopal’s 
case (i) that the existence of alight is the foundation of 
the jurisdiction of the High Court The phrase 
“somewhat similar” describes the approximate factual 
position, for in the majority of English cases, too, in 
which certiorari is issued, there is usually an infring- 
ment of a legal right vested in the petitioner But 
this docs not alter the fundamental fact that the founda- 
tions of the jurisdiction of the two Courts are different 
— one originated in the prerogative of the English Crown 
and IS now based on statute, and the other flows from 
Article 226 of the Indian Constitution 


As stated above, counsel for Kashi Prasad Gupta has 
relied on one or two English cases in which a person 
was permitted to move the Court of King’s Bench for 
a writ or certiorari to quash an order of a tribunal 
even though it did not directly infringe any legal right 
vested in him I shall consider these cases presently. 
At the very outset however, I must point out that the 
principles of English law cannot lead us to the source 
of the jurisdiction of the High Court, for the origin of 
the preiogative writs in England was for a purpose 
fundamentally different from what the makers of our 
Constitution had in mind when conferring upon the 
Indian High Courts the power to issue writs, orders 
or directions under Article 226 of the Constitution 

To discover the purpose of the English prerogative 
writs It is necessary to refer to the history of English 
law After io6o the Norman Kings sought to esta- 
blish a strong central authority operating from West- 

(1) A I R 195a s C. 13, 13. 
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minister. One o£ their instruments for achieving this 
purpose was the creation of a central court which would 
displace the innumerable local courts The curis regis 
or the King’s council, was the foundation of a centrali- 
zed judicial system from the time of William the Con- 
queor. The King of England reserved „o himself 
judicial powers, and in course of time, the Court of 
King’s Bench became a separate court For a long 
time it “ drew much of its authority from the fact that 
it was still held in the presence of the King . . 

In fact the Court of King’s Bench only gradually be- 
came a separate court of common law as it lest, in the 
course of the fourteenth century, its formal close con- 
nections with the King himself and the Kings Council” 
A History of English law by Sir William Holdsworth, 
Volume i. The Judicial System, pp 206-207. 

The establishment of the authority of the royal courts 
over the innumerable local courts of the feudal lords 
was a process which was speared over several cen- 
turies. One of the many weapons employed by 
the King was the issue of writs m the exercise of his 
royal prerogative, which clothed the King with extra- 
ordinary powers (hence the name of prerogative writ). 
“We may say that the prerogative was the power of 
the King to do things which no one less could do, and 
his power to do them in a way in which no one else 
could do . ’’Constitutional History of England, 
by G. B Adams, 1949 Edition, p 78. 

All the writs had a common characteristic: they 
enabled the King to exercise his power of superinten- 
dence over the local courts, officials and others Even 
habeas corpus which today is a bulwoik of personal 
freedom was “originally .a writ by which a court 
could bring before itself persons whose presence was 
necessary for some legal proceeding pending before it; 
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and some forms of the writ never ceased to be merely i960 
nrocedural” — Holdsworth, ibid p. 227 

A Transport 

Quo warrante was a writ "in the nature of a writ 
of right for the King against persons who claimed or *'• 
usurped any office, franchise, liberty, or privilege be- prasad 

longing to the crown, to enquire by what authority 2!”'^ 
they maintained their claim in order to have the right ®havan, j 
determined" — Ibid, p 229 . The purpose of this writ 
was not to safeguard the rights of aggrieved persons but 
to curb the pretensions of the feudal lords and extend 
the authority of the King Mandamus was a “com- 
mand issuing in the King’s name from the court of 
King’s Bench, and directed to any person, corporation, 
or inferior court of judicature, within the King’s domi- 
nions; requiring them to do some particular thing 
therein specified, which appertains to their office or 
duty” Ibid, p 229 Certiorari “is an original writ 
which can be issued out of the Chancery or the King’s 
Bench when the King desires to be certified of any 
record made by any court of record, or by certain 
officials, eg Sheriff or the Coroners Thus . . 

indictments can he removed from the 
itinerant justices by this writ to the King’s Bench ” 
Prohibition is a -writ “issuing properly only out of the 
couit of King’s Bench, being the King’s prerogative 
writ;. . . directed to the judge and parties of 

a suit in any inferior court, commanding them to cease 
from the prosecution thereof, upon a suggestion that 
either the cause originally, or some collateral matter 
arising therein does not belong to that jurisdiction ’’ 

Thus all the high prerogative writs were preliminary 
legal devices by which the Norman and Plantagent 
kings extended the power of the Royal Courts and 
curbed those of the local courts, and forged a judicial 
system enforcing a common law over» the entire realm. 
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The king did not confine himself to the writs above 
mentioned. By another writ called praecipe, “which 
was addressed to the Sheriff, the king directed him to 
command the defendant in a particular dispute over 
land pending in the baronial court to return at once to 
the plaintiff the land in dispute or else to appear in the 
King’s court and explain why he had not done so, that 
is why he had not obeyed the King’s command.” — 
Adams, ihid, p 108 “The writ assumed the plaintiffs’ 
case to be just and was based on the duty of the King 
to secure justice for all It passed over the feudal law 
and the rights of the feudal lord entirely and fell back 
on a higher conception of the royal office, not as lord 
paramount of the realm, but as representative of the 
divine gorvernment of the world, which the medieval 
theory assumed the King to be In this way it was a 
direct attack upon the feudal government of the State 
and a long step towards recovering the rights of juris- 
diction which had been allowed to fall into private pos- 
session.” 
ihtd, p 108. 

But the establishment of the authority of the King 
over the barons and of his courts over the innumerable 
local courts of the feudal lords was not an easy process; 
it was achieved after a long struggle in which there were 
many set-backs. The barons often defined the author- 
ity of the King Clause 34 of the Magna Carta was 
directed against the writ of praecipe and reveals the 
stiff opposition of the barons to the extension of the 
royal justice at the expense of their feudal courts. It 
forbade the King to issue the writ of praecipe in such 
a way as to remove a case from a private court into the 
King’s 

The writ of quo warranto, which originated in the 
reign of Edward I also met with strong opposition from 
the barons. ‘Jn another statute, that of Gloucester 
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(1278)5 Edward tried to check the legal power of feudal i960 
lords. I’his statute instructed the King’s justices when regional 
they went on their tours to enquire by what right {quo 
warranto) the feudal lords were holding courts He Gor.akhpur 
meant to deprivi- persons who could not produce royal 
charters, of the right to hold such courts But the go^ 
barons lesisted strongly. Earl Warenne made the 
famous reply, as he unsheathed his sword, ‘Here is my 
wan ant’. Ultimately Edward compromised and allow- 
ed any baron who could prove that the right had been 
exercised since the days of Richard I to continue to 
exercise it”. 

Thus the prerogative writs were royal weapons in 
the struggle of the central government against the lo- 
cal lords. The King and his itinerant judges made 
use of them freely — suo motu as well as at the instance 
of persons who were interested in the extension of the 
authority of the King’s courts With the King and his 
courts in an expansionist mood, the words ‘‘aggrieved 
person” were given a liberal meaning, and it was not 
necessary, for the purpose of persuading the King or 
his CouiL to interfere with the jurisdiction of other 
Courts, to establish the infringement of a legal rights. 

The existence of a legal right has never been the foun- 
dation of the writ jurisdiction of the King’s Bench. 

That foundation is the prerogative ‘‘which enabled the 
King to do what no one else could do.” 

Today the ancient prerogative writs have acquired 
new content But their origin and the traditions which 
attached themselves to these writs in the early stages 
of their development influence the conditions of their 
issue even today. ‘‘English lawyers must know some-> 
thing of the nature of the courts in which these cases 
were decided, and something of their procedure and 
jurisdiction Much more is this knowledge necessary 
to an understanding of the history of English law. In- 
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i960 deed, without it no profitable study of English legal 
Regional history is possible For the English judicial system is, 
Au^wi^^ so to speak, the skeleton round which the rules of Eng- 
gorakhpur grown up; and the gradual evolution of 

Kashi the form of this skeleton has determined the large out- 

Prasad ^ 

Gupta Standing characteristics of the evergrowing body of 
Dha^, j English law” — Holdsworth, ibid, p a Even today 
the petitioner who moves the Queen’s Bench for cer- 
tiorari has to prove that he is an aggreived person but 
not necessarily the infringement of a legal right vested 
in him 

It is against this historical background that I have 
to consider the argument of learned counsel for Gupta 
that a person who would be entitled to apply for an 
order in England is entitled to apply for a writ in 
India 

I agree that the High Court when exercising its 
power of issuing writs of certiorari or mandamus 
should ordinariiv apply the principles regulating the 
issue of such writs in England, but would add the quali- 
fication that the exercise of the power under Article 
226 being discretionary, the High Courts ivill take 
into account Indian conditions when exercising their 
discretion 

But I am unable to agree that the foundation of the 
jurisdiction of the English and the Indian courts is the 
same or that the power of the High Courts in India to 
issue writs, orders or directions under Article 226 is 
co-extensive with that of the English Courts Learned 
counsel has based his arguments on the observation of 
Mukhertea, J. in Election Commission, India v. S 
Venkta Subha Rao (1) (repeated in Nagappa v. Basappa 
(2) ) to the effect that the words “any other fmrpose” in 
Article 226 have been included with a view apparently 

(i) iqr,^ SCR u44, 1150. (s) A I R. 1955 S C 756 
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to place all the High Courts in this country' in some- ^ 

what the same position as the King’s Bench in Eng- Regional 

- T Transport 

lana. Authority, 

In my view, we cannot read into these words any- 
thing more than an approximate comparison The 
words “for any other purpose” do not have the effect Gufta 
of giving the High Court the same powers as the Court Dha\an, j 
of the Queen’s Bench In spite of them, the High 
Court’s powers are in some respect much wider, and in 
others not so wide The High Court can issue writs 
against the State which the Queen’s Bench cannot. 
Secondly, the High Court’s power is not confined to 
the issue of the five prerogative writs mentioned in 
the Article; it can issue any orders or directions if in 
a particular case adequate justice cannot be done by 
the issue of the prerogative writs Thirdly, the High 
Court can qua^h even executive or administrative 
orders which the Queen’s Bench cannot Rashid 
Ahmad v Municipal Board Kan ana, (1) was a 
case under Article 32 but the principles stated there- 
in will apply equally to Article 226 In Rameshwar 
Prasad v Distnci. Magistrate (2), Mootham, J (as he 
then was) held that the impugned order refusing to 
renew the patitioner’s licence being an administrative 
act, the High Court had no power to interfere by cer- 
noatl but had the power under Article 226 to quash- 
it After reviewing the English principles regulating 
the issue of certiorari he observed. 

“I am therefore of the opinion that the act of 
the licensing authority m refusing to renew the 
petitioner’s licence was an administrative act and 
that accordingly this Court cannot interfere w'ith 
such order by a writ in the nature of certiorari I 
venture to think, however, that the question whe- 
ther the licensing authority acted quasi-judicially 

(1) a I R. 1950 s C 163 


(2) A. I R 1954 All 144 
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or ministerially is one which is somewhat 
unreal This Court has the power under Article 
226 of the Constitution to issue directions, and 
ordeis, as well as writs, for any purpose, and in 
the exercise of that power (italics mine ) it can 
direct that an administrative power be quashed.” 

The fundamental difference between the power under 
the English law and under Article 226 could not have 
been recognised more clearly. Fourthly, w’^here a 
fundamental right is in jeopardy, the existence of an 
adequate alternative remedy is no bar against the issue 
of a suitable writ under Article 226 whereas the Queen’s 
Bench will not issue mandamus or certioraii if an al- 
ternative remedy is available. In Himmat Lai v. State 
of Madhya Pradesh (1), following an earlier decision 
in State of Bombay v United Motor (India) Ltd. (2), 
the Supieme Court held that "the principle that a 
court will not issue a prerogative writ when an adequate 
alternative remedy was available does not apply where 
a party has come to the Court with an allegation that 
his fundamental right had been infringed and sought 
relief under Article 226 ” 

In some other respects the powers of the High Court 
are narrower than those of the Queen’s Bench, being 
limited by the words of Article 226. First, “the writs 
(or ordeis) issucxl by the Court cannot run beyond the 
territories subject to its jurisdiction.” Secondly, the 
person or authority to whom the High Court is em- 
powered to issue such writs must be “within those terri- 
tories”. Election Commission v Venkata Rao (3) 
Thirdly, the existence of some legal right “is the founda- 
tion of the exercise of jurisdiction of the (High) Court 
under this article”. State of Orissa v Madan Gopnl 
Rungta (4). 


(l) A I R 1954, S C 403 

(3) AIR 1953 S C. aio, au 


(2) A I R 
( 4 ) A I.R 


1953 S C 352 
195* S. C 12, 13 
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Thus in spite of the words “for any other purpose”, 
the jurisdiction of the High Court under Article 226 
IS neithei identical nor co-extensive with that of the 
Queen’s Bench 
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The meaning of the words “for any purpose” and gupta 
the scope of the powers of the High Court under Arti- Dha^ j 
cle 226 had been settled by the Supreme Court by 
several decisions when the case of T. Nagappa v T C. 

Basappa was argued before it. It is thus obvious that 
by their observation in Election Commission v Venkata 
Rao (1) the Supreme Court could not have meant that 
the words “for any purpose” in Article 226 have the 
effect of making the power or jurisdiction of the High 
Court identical or co-extensive with those of the Queen’s 
Bench. This observation was made en passant and 
could not have been made with the intention to over- 
rule the earliei and considered decisions of the Sup- 
reme Court in State Onssa v Madan Gopal (2), 

Rashid Ahmad v. Municipal Board, Kairana (3) and 
Hmmat Lai v State of Madhya Pradesh (4). In my 
view, the word ‘somewhat’ indicates that the Supreme 
Court did not intend the observation to be interpreted 
with mathematical precision or to lay down a principle 
so obviously at Aariance with the constitutional posi- 
tion and with their own earlier interpretations of Arti- 
cle 226. 


I am therefore of the opinion that the prinaple laid 
down by the Supreme Court in Madan Gopal’s case 
IS still in full force and will govern the case before us. 
Unless this Couil finds that a right of the petitioner 
has been infringed, it has no jurisdiction to entertain 
this petition. 


(1) A 

(2) A 


tR 1953 s c 
I R, 1952 S C 


210 , 212 . 
IS. 13 


(3) A 1 R 1950 S C 163. 

(4) AIR. 1954 S. C. 403. 


12 AD 
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Furthermore, the nature o£ the reliefs claimed by 
Kashi Prasad Gupta in the present case excludes the 
application of English principles governing the issue of 
certtoraii In the first place, he wants this Court to 
quash the resolution no 32 passed by the Regional 
Transport Authority in its meeting on 26th September, 
1959, stating that the three displaced operators were 
offered the alternative route Gorakhpur-Gola in lieu 
of compensation under section 68-G (2), Chapter IV-A 
of the Motor Vehicles Act and had accepted the offer 
It is not clear whether this resolution merely recorded 
the simple fact that an offer had been made and accept- 
ed before the meeting, or is a written memorandum of 
the acceptance of an offer made in the meeting itself 
In either case, the resolution is merely the evidence of 
an agreement There is hardly any point in quash- 
ing a document which is no more than evidence of a 
fact 

I have grave doubt whether ,the High Court can 
quash the agreement itself Government can certain- 
ly quash any order of Government, but an agreement is 
created by a unilateral decision or order. It is found- 
ed on consensus and arises when an offer made by one 
party is accepted by the offeree. No order issued to 
the Transport Authorities can quash an agreement which 
has been made already and is enforceable at law at the 
instance of the other party However, the Court 
should not take a technical view of any linguistic defect 
in the relief claimed by a petition under Article 226 
and should try to understand the essence of his prayer 
and then frame the relief itself, if possible I am, there- 
fore, prepared to interpret the first relief as a prayer 
that the Government should not enforce the agreement 
embodied in Resolution no. 32. But even this relief 
cannot be granted, for the agreement has been execut- 
ed already and a permit issued. There is nothing fur- 
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ther to be done by Government which it can be asked i960 

not to do Thus it is not possible to grant the first 

I* r ' Transport 

reilci Authority, 

The petitioner’s second prayer is for a writ of manda- Gorakhpur 
mus commanding the Regional Transport Authority kashi 
and its Secretary to forbear from placing the displaced 
operators on the Gorakhpur-Gola route otherwise than chai^, j 
in accordance with law Legally the relief as framed 
does not make sense The Transport authorities can- 
not “place” an-y operator on any route They can 
only grant him a permit, after which he “places” him- 
self on the route covered by the permit. In the pre- 
sent case, the Regional Transport Authority made an 
offer which was accepted by each of the three displaced 
operators, and the permits were granted After this, 
that authority did nothing by way of “placing” these 
operators on the route They started running their 
buses on this route Now this Court can issue no 
orders under Article 226 to these operators It can 
only quash the permits which have enabled them to 
operate on this route The second relief, as framed, 

IS meaningless and cannot be considered 

It may, however, be argued that a permit was issued 
in pursuance of the acceptance of the offer by the dis- 
placed operators, and that a mandamus should issue to 
prevent Government from giving effect to the permit 
issued under section 68-G. This too cannot be grant- 
ed as long as the permits are intact. To command the 
Government not to enforce them is to ask it to com- 
mit breach of contract after its offer had been accepted 
by the displaced operators The accepted the permits on 
the alternative route in lieu of compensation to which 
they are entitled The agreement is enforceable under 
the law This Court cannot in the exercise of its powers 
under Article 226 put any responsible authority in a 
dilemma either to obey the Court’s order and break 
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i960 a contract or honour the agreement and disobey the 
Regional Court’s order. This Court cannot leave the permits 
intact but command the authorities not to recognize 
goi^pur them Nothing could be more inconsistent or unfair. 
msAD petitioner has made no prayer for the quashing of 

Gupta the permits. But here again I am prepared not to 
Dh^n, j take a technical view of the defects in the framing of 
the relief and to treat the second prayer as for quash- 
ing the permits The grant of a permit as the result 
of the acceptance of an offer under section 69-G (2) is 
not a quasi-judicial but an administrative act. It is not 
amenable to certiorari and the English principles gov- 
erning the issue of this writ will not apply in the present 
case. 

As held by Mootham and Sapru, JJ in Rameshwar 
Praiad’s case (1) the High Court’s power under Article 
226 are wider and it can quash any administrative order 
of executive decision of the Government or any person 
in authority in a suitable case Therefore, the power 
to quash the permits must be derived from this Article 
or not at all If an executive or administrative deci- 
sion cannot be quashed by certiorari, the English test of 
“aggreived person” which is somewhat lax, does not 
apply to such a case, and the argument that Kashi 
Prasad Gupta must be recognized as an aggrieved person 
in this case simply because he would be so regarded in a 
petition for certiorari in England falls to the ground. As 
this is a petition under Article 226, he must show that 
the impugned executive decision has infringed a right 
vested in him before this Court can exercise its powers 
under that Article. 

I shall now consider whether any right of the petition- 
er has been infringed. He has come with something 
dressed up as grievance, but the question is whether this 
“grievance” has any legal substance. I do not think it 
has. 


(i) A I R. 1954 All 144. 
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As stated previously, Kashi Prasad Gupta is the owner i960 
of a motor bus operating on a certain route The right re^^l 
to ply motor buses for hire is regulated by the Motor 
Vehicles Act which enjoins that any person plying a Gorakhpur 
passenger bus must first obtain a permit from the Re- 
gional Transport Authority Gupta has obtained such a gupta 
permit Consequently, he has the right to use the high- j 

way for the purpose of plying his buses on this route 
subject to the right of all other persons to use it and sub- 
ject to such reasonable restrictions as the State may im- 
pose in the public interest He continues to enjoy this 
right to the fullest degree There is no suggestion that 
as a result of the grant of the three impugned permits 
Gupta’s right to use the highway has been taken away or 
unreasonably restricted. But he claims the further right 
to keep out any other person who does not possess a valid 
permit He complains that the entry, with illegal per- 
mits, of the three displaced operators on the same route 
is likely to intensify competition which in turn is likely 
to cause a fall in the rate of profit from his own business 
Even assuming that there is some basis for his apprehen- 
sions, does this entitle him to challenge the legality of 
their permits on this grievance alone ^ I know of no 
law under whith he can claim this right. 

The Gorakhpur-Gola route is a public highway own- 
ed by the State. There is a dedication in favour of 
the public, everv' member of which has the right to 
pass and repass. But the ownership in the highway 
vests in the State, and it can close or destroy any parti- 
cular highway at any time without consulting anybody. 

It can restrict or regulate even the right to pass ovei 
it. No one can question these rights of the State. 

If the Motor Vehicles Act had given no power on 
the Transport authorities to limit the number of 
motor vehicles plying on a route, Gupta could not have 
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^9^0 objected on the ground of uneconomic competition. 

Regional Under the law, no businessman can prevent a hund- 

Transport r • -it - 

Authority, red Others trom opening rival shops in his locality. 

gomkhpur resulting competition may hit him, but the law 
^SAD provides no remedy against competition, however 
Gupta severe All businessmen have to adjust themselves to 

Dhavan, j the economic forces of supply and demand without 
interference from the law No one can claim a mono- 
poly or near-monopoly or shelter from competition in 
any business or enterprise The Constitution guaran- 
tees the equal right of every citizen to follow an\ trade 
or business subject to reasonable restrictions in the pub- 
lic interest. Any attempt to keep out others with the 
help of the State would be unconstitutional There- 
fore, under the law, a bus operator cannot ask the Court 
to protect him from what he regards as uneconomic 
competition. 

Does he acquire this right by virtue of the restric- 
tions imposed under the Motor Vehicles Act > I think 
not That Act does not confer upon any permit-holder 
immunity against competition, nor does it increase the 
legal content of the right to carry on the business of 
runnmg motor buses, it only imposes restriction in the 
public interest. Its purpose is not to create a mono- 
poly or near-monopoly or a sheltered business in favour 
of a few and to protect these few from uneconomic com- 
petition, but to safeguard the interest of the public by 
regulaing a form of transport which is driven by power 
at high speed and potentially dangerous. The regula- 
tions under the Motor Vihicles Act are stringent but 
their purpose is to ensure the safety and convenience of 
the travelling public and not to guarantee a minimum 
rate of profit and immunity against open competition 
for those who obtain permits. It is necessary to em- 
phasise this primary object of the restrictions imposed 
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under the Act m order to remove the misunderstanding 
created by certain parts of the Act which enable certain 
classes of persons to oppose the grant of a permit or 
make representations against such grant 

There is a fundamental objection to Gupta’s petition 
The Motor Vehicles Act creates no vested right in him 
Like any other law regulating a peculiar kind of busi- 
ness by means of a permit or licensing system, this Act 
IS in the nature of a restriction on the right to carry 
on the business of transporting passengers by motor bus, 
and does not add to the legal content of this right The 
incidental result of the permit system may be to confine 
the business for the time being to a few permit-holders 
and thus benefit them indirectly But the permits do 
not confer any exclusive franchise on their holders 
Benefits which flow incidentally from a system of res- 
trictions create no vested right in those who enjoy them 
for the time being For example under the excise laws, 
the number of licences for selling alcoholic liquors is 
limited in the public interest, with the result that those 
who succeed in obtaining permits may benefit indirect- 
ly from the permit system In fact, in certain areas a 
licence to sell foreign liquor may be veritable gold mine- 
as in Delhi today Again, in a controlled economy 
under which the number of licences for selling essential 
commodities like cloth or sugar may be limited, all 
those who obtain licences may derive great benefit in- 
directly, from the restrictions But they acquire no 
vested right in these benefits, and cannot acquire the 
right to challenge the legality of any other person’s 
licence on the giound that the illegal licence will ex- 
pose them to greater competition If a person is found 
carrying on business without a licence or permit, he 
incurs the penalities of the law and the remedy is to 
lay information for the prosecution of the offender for 
breach of the control regulations Similarly, under the 
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Motor Vehicles Act, all those who succeed in obtaining 
permits benefit incidentally from the permit system and 
enjoy for the time being a comparative immunity from 
open competition. But they acquire no vested right in 
this immunity and do not acquire the right to challange 
the legality of a rival’s permit on the ground of appre- 
hension of increased competition If any person plies 
a motor bus without a valid permit this is a matter be 
tween him and the State and the proper remedy is to la) 
information against him. But to hold that in a busi- 
ness subject to the restrictions of a permit or licensing 
system, a permit holder has the right to challenge the 
legality of another’s permit on the ground that it will 
intensify competition is to create a vested right in the 
benefits which are merely incidental to the restrictions 

The permit or licence under the Motor Vehicles Act 
merely removes a restriction on a right which is inherent 
and guaranteed by the Constitution But a restriction 
cannot be an addition . and the removal of a restriction 
cannot increase the original content of the right, if any, 
amending the Motor Vehicles Act, the State were to re- 
move the limit on the number of buses on all routes 
(while preserving all the other restrictions) no bus owner 
could object to competition from new comers in the 
business I do not understand how he can object simply 
because there is a permit system He cannot say, “The 
permit system may have been made in the public in- 
terest, but it benefits me incidentally, therefore, I have 
acquired a vested right in the immunity from compe- 
tition’’ If this argument is accepted it will lead to 
the paradox that the restrictions on a right can increase 
the legal content of that right 

To sum up my opinion on this point, any immunity 
from open competition enjoyed by the holder of a 
permit under the Motor Vehicles Act is an incidental 
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and indirect benefit resulting from the restrictions im- igeo 
posed on the motor transport business and create no 
vested right in him It cannot be used as a legal wea- 
pon for keeping out others from the business or to Gorakhpur' 
challenge the legality of another person’s permit kashi 

There is no provision in the Motor Vehicles Act gupta 
which entitles the holder of a permit to raise an ob- Dhl^, j 
jection against the grant of permit to another person 
on the grievance that competition from the new-comer 
may reduce his profits. The State has been given the 
power, m the interest of public safety and convenience , 
to limit the number of buses plying on any route One 
obvious result of such a limit must be that every one 
cannot ply a motor bus on a route of his own choice 
The Act ensures that every citizen shall have an equal 
opportunity to apply for a permit and have his claim 
considered It prescribes an elaborate procedure for 
receiving applications, objections, the matters to be 
considered before granting a permit, and for appeal 
against the selection of a particular applicant among 
many There is a further provision for considering 
representations jfrom persons who have not applied for 
a permit but are opposed to the grant of a particular 
permit These include persons already providing 
passenger transport facilities by any means along or 
near the proposed route or area, or by any association 
representing persons interested fin the provision of 
road transport facilities recognized in this behalf by 
the State Government, or by local authority or police 
authority within whose jurisdiction any part of the pro- 
posed route or area lies This is provided under sec- 
tion 47 of the Act, which extends the privilege of making 
representations to several classes of persons whose 
rights are not affected — as for example, the police and 
the local authorities The matters which the Regional 

13 AD 
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Transport Authority must consider before granting 
a permit include those specified in section 47, clauses 
(a) to (/) They all relate to matters of public interest 
and have little to do with the mercenary interests of bus 
operators already plying on the route 

There does not appear to be any provision in the 
Motor Vehicles Act which confers upon a bus operator 
the right to ob]ect to a grant of permit to another per- 
son on the ground that it will result in loss of profit 
to him He can object that the existing facilities are 
adequate but thii objection must be in the interest of 
the travelling public, not his private interest in main- 
taining a certain rate of profit for himself His real 
motive may be to preserve his own profits, but he must 
show the transport authority why it is not in the public 
interest to grant a fresh permit on that route He may 
be able to give convincing reasons If a hundred buses 
are permitted on a route where one would be ade 
quate the remaining ninety-nine would be a nuisance 
to the travelling public Any one who has been pes- 
tered by tongas or rickshaws outside a railway station 
will agree that it is in the interest of the public that 
the supply of vehicles should not be very much in ex- 
cess of the demand Here the interests of the public 
and the bus owners already operating on the route 
will coincide But the vital point to note is that the 
purpose of hearing representations under section 47 
IS to safeguard the interest of the public and not any 
private person’s rate of profit. 

If section 47 were interpreted to mean that the State 
can take private interests into consideration and refuse 
a permit on the ground that the addition of another 
operator will reduce the profits of those already in the 
business, the result would be to confer upon persons 
m the motor bus trade an immunity against competi- 
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tion a guarantee o£ minimum rate of pi'ofit which is 
denied to person^ engaged in other trades and indus- 
tries It could not have been the intention of the 
legislature to pass the Motor Vehicles Act to place 
persons engaged in the motor bus trade in a more 
favourable position, as regards the right to profits, 
than those m other trades The purpose of hearing 
representations under section 47(1) is to safeguard the 
interests of the public, though the indirect result may 
be to limit the number of bus operators on a particu- 
lar route But no operator can acquire a vested in- 
terest in this limit or to demand that the limit should 
not be exceeded lest his rate of profit may fall The 
Act confers no power on any authority to consider an 
objection that the rate of profit of an existing operator 
will fall as a result of the grant of a particular permit 
This would be an extraneous or irrelevant considera- 
tion This being the sole grievance of Kashi Prasad 
Gupta against the grant of permits to the three displaced 
operators, the Act gives him no right to object 

Learned counsel for Gupta contended that his client 
does not object to lawful competition, but Government, 
by granting the displaced operators illegal permits, have 
subjected him to an illegal competition He claims 
the right to move this court under Article S26 of the 
Constitution of India for relief against an illegal act 
which subjects him to competition by rivals who have 
no right to run buses on that route. 

Under the law this claim has no substance If there 
were no Article 226, Gupta would have no right en- 
forceable against the Government or the displaced 
operators m a court of law He could not obtain any 
injunction restraining the rival competitors from carry- 
ing on his business without a permit He could not 
file a suit for damages against them or Government, for 
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any loss of income suffered by him as a result of com- 
petition from the competitor, for there is no injury to 


Authority, „ rio-ht 
Gorakhpur 


vested in him 


Kashi Even assuming that the competition between Gupta 
and the displaced operators is likely to result in some 
Dha^ j reduction of the profits earned by him, this would give 
him no right of action It would be a case of damnum 
absque injuria Even assuming that they operated 
their buses on this route without a valid permit, the 
displaced operators have invaded no legal right of Gupta 
nor violated any duty owed by them to him The 
duty to obtain permits is to the State and not to the 
other operators on the same route The breach of this 
duty may expose the offenders to penalties of the law 
but not to any action for damages by a rival operator 
For example, if a person sells illicit liquor or smuggled 
gold, he can be prosecuted under the appropriate law, 
but IS not liable in damages to any person holding a 
valid licence to sell liquor or gold on the ground that 
his illegal sales have resulted in loss of profits to the 
plaintiff 


The loss of profits apprehended by Kashi Prasad 
Gupta be the result of competition. But by compet- 
ing against him the displaced operators commit no 
wrongful act against him. If their permit is illegal 
through no fault of theirs, they are not guilty of any 
tortious act against Gupta, for they owed no duty to 
him to obtain a permit before plying their buses on 
this route A person who has obtained a permit and 
is running his own bus can have no cause of action 
against another for obtaining a permit to which he 
was not entitled 


It was argued on behalf of Gupta that if the holders 
of valid permits are not protected against competition 
from persons holding no permits or illegal permits, the 
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State may dump any number of persons on a particular i960 
route by issuing bogus or patently illegal permits In r^nal 
that case, it is contended, there would be no protection a^owS. 
against discrimination or abuse of power by the autho- 
rities 1 am not impressed by arguments of this sort, 
which presume that we are all living in a State govern- Gdpta 
ed by rogues or mad men under conditions of Andhei nhai^.j 
Nagan Goverganda Raja. It is much nearer the truth 
to presume that the State is run by reasonable persons 
who may however err sometimes If in a particulai 
case the action of the State in exempting a person fron. 
permit regulations is mala fide or discriminatory or un- 
constitutional It can be challenged under Article 14 of 
the Constitution — that is to say, on the ground that, 
the guarantee of equality before law and the equal pro- 
tectioi’ of the laws has been violated The Constitu- 
tion provides a remedy against abuse of power It is 
not Kashi Prasad Gupta’s case that in offering permits 
to the displaced operators on this route in lieu of com- 
pensation, the State has acted mala fide or arbitrarily 

But if there has been an irregularity or even illegali 
ty in the grant of a permit, no rival in trade can claim 
the right to challenge the legality of such grant on the 
ground that his profits in trade are likely to be reduced 
as a result of competition from the holder of the illegal 
permit, any more than he can maintain a cause of 
action against the State for failure to prosecute a rival 
offender under the Motor Vehicles Act or any other 
breach of the criminal law 

To sum up my conclusions on this point, Kashi 
Prasad Gupta can show no injury or wrong to his rights 
The damage, if any, is non-tortious, indirect and too 
remote If the law will refuse relief against such loss 
or damage in an ordinary action. I do not think that 
the High Court, under Article 226 can enlarge — his 
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This view is supported by judicial authority In 
Tennessee Electric Power Co v Tennessee Valley Autho 
nty (1) all the questions which are in issue in the pre- 
sent case were considered and decided by the U S 
Supreme Court. It was held that a person threatened 
with injury by an act of an agent of the Government 
done under statutory authority cannot challenge the vali- 
dity of the statute in a suit against the agent unless the 
right invaded is a legal right, one of property, one aris- 
ing out of a contract, one protected against tortious 
invasion, or one founded on a statute which confers a 
privilege It w^as further held that “a franchise to exist 
as a corporation and to function as a public utility. 
In the absence of a specific contract on the subject, 
creates no right to be free of competition and affords 
the corporation no legal cause of complaint by reason 
of the State’s subsequently authorising another to enter 
and operate in the same field ” It was also held : 
“A local franchise to operate a public utility while hav- 
ing elements of property, confers no contractual or pro- 
perty right to be free of competition either from in- 
dividuals, other public utility corporations, or the State 
or municipality granting the franchise, in the absence 
of a contract precluding the grant or from initiating 
or permitting such competition” It was further held 
that “a public utility corporation has no standing to 
challenge the constitutionality of a statutory grant of 
power merely because the exercise thereof results in 
competition”. It was also held by the U. S. Supreme 
Court that “State statutes requiring a public utility to 
obtain a certificate of convenience and necessity as a 


( 0 ( 1939 ) 306 u s 118-83 L- Ed. 543- 
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condition of doing business and subjecting it to public 
supervision and regulation does not give any establish 
ed utility corporation a standing to maintain a suit to 
restrain the Tennessee Valley Authority from compet- 
ing v/ith it, at least where the Authority’s activities 
have been specifically authorized by State law” In 
this case, eighteen corporations challenged the validity 
of the Tennessee Valley Authority Act which erected 
a Corporation as an instrument of the U S Govern- 
ment to develop by a series of dams on the Tennessee 
River and its tributaries a system of navigation and 
flood control and to sell the power created by the dams 
All the plaintiff companies had local franchises, licenses, 
or easements granted by municipalities or govern- 
mental sub-divisions but none of these franchises con- 
ferred any exclusive privilege They contended be- 
fore the Supreme Court that the Tennessee Valle> 
Authority by competing with them in the sale of elec- 
tric energy was destroying their property and rights 
without warrant, since the claimed authorization of its 
transactions was an unconstitutional statute. Reject- 
ing this argument the Supreme Court observed . 

“The pith of the complaint is the Authority’s 
competition But the appellants realize that com- 
petition between natural persons is lawful They 
seek to stigmatize the Authority’s present and pro- 
posed competition as ‘illegal’ by reliance on their 
franchises which they say are property protected 
from injury or destruction by competition. They 
classify the franchise in question as of two sorts, 
those involved in the state’s grant of incorporation 
or of domestication and those arising from the grant 
by the State or its sub-divisions of the privilege to 
use and occupy public property and public places 
fo] the service of the public ” 
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The following further questions from the judgment 
are relevant' 

“The appellants say that the franchise to be a 
public utility corporation and to function as such 
with incidental powers, is a species of property 
which is directly taken or injured by the Authority’s 
competition They further urge that, though non- 
exclusive. the local franchises or easements, which 
grant them the privilege to serve within given 
municipal sub-divisions, and to occupy streets and 
public places, are also property which the Autho- 
rity is destroying by its competition ’’ 


“The vice of the position is that neither their 
charters nor their local franchises involve the grant 
of a monopoly or render competition illegal The 
franchise to exist as a corporation, and to function 
as a public utility, in the absence of a specific char- 
ter contract on the subject, creates no right to 
be free of competition, and affords the corpora- 
tion no legal cause of complaint by reason of 
the State’s subsequently authorizing another to 
enter and operate in the same field The local 
franchises, while having elements of property, con- 
fer no contractual or property right to be free of 
competition either from individuals, other public 
utility corporations, or the State or municipality 
granting the franchise The grantor may preclude 
Itself by contract from initiating or permitting such 
competition, but no such contractual obligation is 
here asserted. The appellants further argue that 
even if invasion of their franchise rights does not 
give them standings, they may, by suit, challenge 
the constitutionality of the statutory grant of power 
the exercise of which results in competition This 
is but to say that if the commodity used by a com- 
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peULor was nol lawfully obtained by it the corpora- 
tion with which It competes may render it liable in 
damages or enjoin it from further competition be- 
cause of the illegal derivation of that wLch it sells 
If the thesis w^ere sound, appellants could enjoin a 
competing corporation or agency on the ground 
that Its injurious competition is ultra vires, that 
there is a defect in the grant of powers to it, or that 
the means of competition were acquired by some 
violation of the Constitution The contention is 
foreclosed by prior decisions that the damage conse- 
quent on competition, otherwise lawdul, is in such 
circumstances damnum absque injuria, and wnll not 
support a cause of action or a right to sue ” 

The plaintiff companies raised the same argument 
which has been raised before us — namely, that any new 
entrant must obtain a valid permit and if he did not, 
businessmen already in the field could prevent him from 
competing with them Rejecting this argument, the 
Supreme Court observed 

They claim that, m any event, 
these laws afford them protection from the Autho- 
rity's competition since any utility now seeking 
to serve in their territority must obtain a certificate, 
and hence they have standing to maintain this 
suit against the Authority which has none The 
position cannot be maintained Whether com- 
petition betw’^een utilities shall be prohibited, re- 
gulated or forbidden is a matter of State policy. 
That policy is subject to alteration at the will of 
the legislature The declaration of a specific 
polic)' creates no vested right to its maintenance 
in uulities then engaged in the business or there- 
after embarking in it ” 
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In Peikins v. Lukens Steel Co (1) it was held by the 
U S Supreme Court that “Neither damage noi loss of 
income in consequence of the action of Government, 
which IS not an invasion of recognized legal rights, is in 
Itself a source of legal rights m the absence of constitu- 
tional legislation recognizing it as such ” 

In this case certain producers of steel challenged the 
legality of orders passed by Government undei the Pub- 
lic Contractors Act under which purchases of Govern- 
ment supplies were made subject to the condition that 
the seller must agree to pay employees engaged in pro- 
ducing goods so purchased not less than the minimum 
wages as determined by the Secretary of Labour to be 
the prevailing minimum wages The producers who 
filed the suit for injunction restraining the Go\ernment 
from enforcing these orders, alleged that they “had been 
selling their products to agents of the United States for 
many years; they wished to continue to bid on Govern- 
ment contracts, their minimum wages had ranged from 
53 cents to 56 cents per houi, if required to pay the 62| 
cents per hour minimum rate determined by the Sec- 
letary there was grave danger that they would be un- 
able successfully to compete with others for Govern- 
ment contracts; they had a legal right to bid for Govern- 
ment contracts free from any obligation to abide by the 
minimum wage determination because of alleged illegal 
administrative decision of Government”, and if denied 
the right to bid without paying their employees this 
minimum wage they would suffer “irreparable and ir- 
lecoverable damages” for which the law provided no 
“plain, adequate or complete remedy” 

The Supreme Court held that the plaintiffs had no 
loom standi and observed, “We are of opinion that no 
legal rights of respondents were shown to have been 


(i) (1940) 310 U.S. 113-84 L. Ed 1108 
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invaded or threatened m the complaint upon which 
the iniunction of the Court of Appeals was based It 
is by now clear that neither damage nor loss of income 
in consequence of the action of Government, which is 
not an invasion of recognized legal rights, is in itself a 
source of legal rights in the absence of constitutional 
legislation recognizing it as such” The court further 
held that these producers “to have a standing in Court 
must show an injury or threat to a particular right of 
their own”, but that in this case the contested action of 
the officials "did not invade private rights in a manner 
amounting to a tortious violation” 

In Commonwealth of Massachusetts v Andreiv Mellon 
(1) the U S Supreme Court held • 

“We have no power per se to review and annual 
acts of Congress on the ground that they are un- 
constitutional That question may be considered 
only when the justification for some direct injury 
suffered or threatened, presenting a justiciable issue, 
is made to rest upon such an act The party who 
invokes the power must be able to show not only 
that the statute is invalid but that he has sustained 
or is immediately in danger of sustaining some 
direct injury as the result of its enforcement and 
not merely that he suffers in some indefinite way in 
common with people generally If a case for pre- 
ventive relief be presented, the Court enjoins in 
effect, not the execution of the statute but the acts 
of the official, the statute notwithstanding ” 

In Corporation Commission of the State of Oklahoma 
v Lowe (2), a suit was brought by William Lowe to 
restrain the Corporation Commission of Oklahama 
from issuing a licence the Farmers Union Co-operative 

(1) (192s) 262 U S 477-67 L. Ed 1078 

(2) (1930) 281 U S 431-74 L Ed 94Pi 


i960 

Regional 

Transport 

Authority, 

Gorakhpur 

V 

K^sm 

Prasad 

Gupta 

Dhavan, J 



108 THE INDIAN LAW REPORTS [1961 

*960 Gin Company to construct and operate a cotton gin at 
Regional Packingtown, Oklahama The plaintiff operated a 
AuthomwI cotton gin at Capitol Hill, Oklahama City, under a 
gomkhpur licence issued by the Corporation Commission, and the 
Kashi ground of the suit was that the issuing of a licence to 
Gupta the Farmers Union Co-operative Gin Company, in 
Dhavan, j. view of the privileges with which that company would 
be able to operate under the applicable statute of 
Oklahama, would constitute an injurious invasion of 
the plaintiff’s business and an unreasonable discrimi- 
nation against him, thus depriving him of his property 
without due process of law and denying him the equal 
protecting of the laws in violation of the 14th Amend- 
ment of the Federal Constitution The contention of 
the plaintiff was that under the impugned statute if a 
licence was given to the defendant company, it would 
be able to carry on its business on more favourable 
terms that were available to him The suit was dis- 
missed on the ground that the plaintiff had suffered no 
injury which would entitle him to an injuction. 

A somewhat contrary view had been taken by the 
U S Supreme Court in the earlier case of Frost v Cor- 
poration Commission (1), in which it was held that “a 
franchise to operate a public cotton gin is exclusive 
against one who attempts to do so without obtaining 
a permit, or under a void permit” Even assuming 
that this decision is correct — an assumption which I 
am not prepared to concede— the facts of that case 
were different. The report indicates that it was con- 
ceded by counsel for Frost in his argument that “The 
nature of the right possessed by appellant under its 
licence to operate a cotton gin is clearly distinguishable 
from the right possessed by the holders of a franchise to 
occupy streets and public places granted by the saver- 

(1) (it)s8) 73 L Ed. 483- 
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eignty” The Supreme Court held, by majority, that : i960 

“Appellant having complied with all che provisions of r^nai. 
the stature, acquired a right to operate a gin in the 
city of Durant by valid grant from the State acting gorakhpu* 
through the Corporation Commission While the righ't 
thus acquired does not preclude the State from making Gum 
similar valid grants to others, it is, nevertheless, ex- Dha^, j 
elusive against any person attempting to operate a gm 
without obtaining a permit or, what amounts to the 
same thing, against one who attempts to do so under 
a void permit; in either of which events the owner may 
resort to a court of equity to restrain the illegal opera- 
tion upon the ground that such operation is an injuri- 
ous invasion of his property rights” 


It is note worthy that thiee judges, including two ivho 
rank as the greatest among the U S. Supieme Corn' 
Judges, dissented from this view. Mr Justice Brandies 
in a considered opinion held (Holmes and Stone 
JJ concurring) that no property right of Frost had 
been invaded and his stih must fail Mr Justice 
Stone held (Brandies and Holmes, JJ concurring) 
that the grant made in favour of Frost was not an ex- 
clusive privilege 


Fiost’s case was decided in 1938 m the heyday of 
“normalcy” before the Great Depression had brought 
home the lesson to the American Supreme Court that 
the right to make profit is not unlimited in content but 
IS subject to the public interest In any case, the deci- 
sion in Frost’s case does not apply to the present case, 
as it was conceded by Frost’s counsel that his licence 
to operate a cotton gin was different from the right of 
the holders of a franchise to occupy streets and public 
places Kashi Prasad Gupta’s permit entitled him to 
use the public highway for running his motor bus, but 
does not confer upon him the right of exclusive use. 
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^ I hav4 already indicated that any immunity from com- 

Regional petition enjoyed by him is the incidental result of the 

Transport v . 

Authority, permit system It IS not a franchise His case, is, 

Co^KHPUR therefore, governed by the principle laid down in 
ImL) T" Electric Power Company’s case 

These cases were not cited at the bar but brought 

Dhavan, j to the notice of the counsel during the hearing of the 
appeal No argument was addressed on them and 
learned counsel for Gupta rested his case on one or 
two English decisions His main argument, howevei, 
was that the right to do business is co-related to the 
right to make piofits out of that business and a person 
whose piofits are jeopardised by competition from the 
holder of an illegal permit is entitled to complain that 
his right guaranteed under Article 19 (1) (g) has been 
infringed. I have indicated above that this claim has 
no substance 


Learned counsel for Gupta cited two English deci- 
sions in support of his opinion that Kashi Prasad Gupta 
has the status of an aggrieved person entitled to ask 
for a writ of certiorari from this Court These 
are Rex v. Richmond Confirming Authority Ex parte 
Howitt (1) and Rex v Broom Ex Parte Cohold (s) 
But I have already indicated that in the case before us 
the decision which Gupta has challenged is quasijudi- 
cial and not amendable to a writ of certiorari Neither 
resolution no. 32 nor the permit granted to the displac- 
ed operators are judicial orders. The principles gov- 
erning the issue of certiorari under the English law do 
not therefore apply Gupta must invoke the special 
power of this Court under Article 226 of the Consti- 
tution to quash an administrative decision and before 
he can do this he must prove that a right vested in him 
has been infringed The jurisdiction under Article 

(«) R. [19-] . K B r 48 I.) 1 R [.90,3 , K. B I 
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226 IS founded upon the existence of a right In m\ » 96 o 
opinion, theiefore, these decisions cannot prevail over Rk^al 
the interpretation of the words “for any other purpose" a^^^, 
by our own Supreme Court in State of Ornsa v 
Madan Gopal which is binding on this Court under 
Article 141 of the Constitution Even under the Gutta 
E nglish law there has been no decision at least Dha^ j 
I have not come across any in which the status 
of an aggrieved person was conceded to a person merely 
on the grievance of apprehension of a fall in profits re- 
sulting from competition from another who had acquir- 
ed the right to do business under the impugned permit 
or licence 

One English decision needs consideration, though it 
was not cited at the bar In Rex v Manchester Legal 
Aid Committee (1), a person challenged the legality of 
a certificate for legal aid granted to a trustee in bank- 
luptcy and prayed for a writ of cerhotan to quash it 
It was held that he was a person aggrieved as “persons 
who had incurred the risks inherent in having to de- 
fend an action brought by a person who had been grant- 
ed legal aid”, had a right to question the decision The 
decision, even if it is correct, does not apply in Gupta’s 
case before us It was held in that case that the Legal 
Aid Committee which had to decide whether a person 
was entitled to certificate for legal aid had a duty to 
act judicially There is no such duty as regards reso- 
lution no 32 and the grant of permits to the displaced 
operators in the present case Moreover, there is a 
difierence between a litigant attacking the legality of an 
order which puts his opponent in the suit in a stronger 
position to fight him and a businessman to which he 
is not entitled under any law but which is merely the 
incidental result of the imposition of the permit system 
m his business I must state that I would prefer to 


(1) L R [195*] 2 Q B 
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1960 keep open the question of the correctness of the principle 
Re^al laid down in this judgment For example, I would 
AuraoRixy! be reluctant to hold that the defendant in a suit is en- 
Goiukhpur titled to challenge, in the absence of any statutory pro- 
Kashi vision, the correctness of a decision exempting the plain- 
Gupta tiff from payment of court-fee I am inclined to think 
Dha^ j that in such cases the matter is between the State the 
litigant receiving any financial benefit either by wa) 
of exemption of court-fee or grant of legal aid 

In India all the H,gh Courts have accepted the prin- 
ciple that a petitioner under Article 226 must prove 
that he has a legal right which has been infringed In 
Nirrnal Chakravmti v Land Acquisition Officer (1) it 
was held that it was not open to the beneficiaries under 
a trust to challenge compensation award after the trust 
propert\' had been acquired In Sisir Kumar v J. N 
Majumdar (2). it was held that an employee who had 
taken the place of a dismissed employee was not entitled 
to challenge the setting aside of the dismissal. It was 
observed that the reinstatement of the dismissed em- 
ployee need not necessarily affect his interests as the 
Bank might not terminate his services (Similarly, m 
the present case it cannot be argued that the entry of 
the displaced persons must necessarily result in reduced 
profits for the petitioner) In Isar Singh v Union of 
India (3), it was held that a displaced person has no right 
to challenge the validity of a certificate under section 
1 6 of the Administration of Evacuee Property Act restor 
ing property to the evacuee The contention of th< 
displaced persons that they were interested in the size 
of the evacuee property pool from which compensation 
would be paid to them was not accepted 

The only case I have been able to discover in which 
it was held that a businessman can challenge the legality 

(1) A I R 1953 Cal 357 (3) A I R 1955 Cal 309 

(^) AIR 1956 Punj 19. 
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of an order permitting another to establish a rival busi- 
ness in his locality is Abdul Majid v State (1) The 
learned single Judge who allowed petition purported to 
follow the principle laid down in the decision reported 
in (1921) 1 K. B 248 But he conceded that in the 
English case the petitioner had a statutory right to be 
heard in the proceedings whereas in the case before him 
there was no such right The learned Judge did not 
specify the pi ecisc nature of the legal right or interest 
which eiiticicd the petitioner to ask for the quashing of 
the decision entitling another business to establish a mill 
m his locality With profound respect, it is difficult to 
understand how such a person could claim any legal 
right or interest. 

After examining a fairly large number of Indian deci- 
sions (which It IS not necessary to discuss in detail) I 
think I can state correctly that, on the whole, there is 
universal acceptance of the principle that a petitioner 
under Article 226 must prove the existence of a speci- 
fic and not a vague right before he can invoke the juris- 
diction of the Court This principle is also accepted in 
the 14th Volume of Corpus Juris Secundum 

There is another aspect of this case. Kashi Ram 
Gupta's attack is not limited to the permits issued to 
the displaced operators under section 68-G of the Act, 
but extends to the entire scheme under which they were 
“transferred” to the Gorakhpur-Gola route This 
scheme had the effect of “nationalising” an altogether 
different route with which Gupta has no concern and m 
which he has not even a remote or indirect interest. 
No bus was being run by him on that route But be- 
cause, under the Scheme, three displaced persons accept- 
ed, m lieu of compensation, permits to operate their 
buses on the loute on which Gupta’s bus is running, he 

(1) AIR 1957 Mad 551. 
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claims the right to get the entire scheme declared il- 
legal by this Court The Court mmsl, if his petition 
succeeds, invalidate a scheme merely to preserve the 
immunity from compensation which Gupta is enjoying 
on another route as an incidental result of the permit 
system The destruction of this scheme will upset eco- 
nomic plans which have been drawn up in the national 
interest A large part of the scheme must have been 
carried out already — parts of which do not efiEect the 
petitioner at all, not even his profits. This is an addi- 
tional reason against the exercise of discretion by this 
Court 

The High Court should hesitate long before passing 
orders under Article which will upset any scheme 
which is a part of economic planning in the public in- 
terest, merely because a single businessman will obtain 
a smaller shaie in the increased business than he 
tv'ould have done but for the scheme 

What does this grievance amount to, after Gupta’s 
vague allegations which he has completely failed to subs- 
tantiate have been eliminated ’ Simply that he is not 
content with his right to make profit out of his bus but 
like Oliver, asks for more and wants to keep this route 
as a close preserve for himself and the other eleven 
operators. 

I do not think this a fit case for interference under 
Article 226 even if the Court had the power to interfere. 
In Veerappa Pilli v Ratnan and Raman Ltd (1) the 
Supreme Court observed . “Such writs as are referred 
to in Article 226 are obviously intended to enable the 
High Court to issue them in grave cases where the subor- 
dinate tribunals or bodies or officers act wholly without 
jurisdiction, or in excess of it, or in violation of the 
principles of natural justice, or refuse to exercise a juris- 
diction vested in them or there is an error apparent on 

(1) AIR 1953 S C 192 
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the face of the record and such act, omission or excess 
has )esulted in manifest injustice” (italics mine). In 
an earliei case, a Full Bench of our own Court also 
took the view that the power under Article 2s6 should 
be used ‘'onl-y in those clear cases where the rights of 
a person have been seriously infringed ” Indian Sugar 
Mills Association v. Secretary to Government (i) I see 
little injustice, not to speak of manifest injustice to 
Gupta nor any infringement of his rights He has asked 
for a mandamus which cannot be granted without in- 
validating a State scheme concerning other routes with 
which he has no concern The Court must weigh the 
effect of any order safeguarding Gupta’s great expecta- 
tions of higher profits against the detriment to the public 
interest in upsetting this scheme Mandamus “may be 
refused where the result would be injurious and un- 
reasonable or detrimental to the public’’ — The Law of 
Extraordinary Legal Remedies by Ferris, p 232 

In considering the meaning and scope of the words 
“for any other purpose’’ in Article 226 this Court can- 
not ignore the social and economic problems which face 
our Republic In times of grave emergency, the Eng- 
lish courts have not hesitated to bend the law in the 
national inteiest “A good example is Daimler Co Ltd 
V. Continental Tyre Co, Ltd (2) where the House of 
Lords severely strained the law of corporate personality 
in order to circumvent the control by alien enemy per- 
sonal of companies registered in England” — Laiu and 
Orders by C K Allen, 4th Impression, page 38, Foot- 
note Professor Allen has cited many other cases as 
“examples of the preservation of the true functions of 
our (the English) courts in times of great emergency” 

India today faces an economic crisis no less grave. 
The very future of our Constitution, which we are 

(1) A.I R 1951 All. 1 (F. B ) 
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bound in oath to preserve, is threatened by the pressure 
of economic forces An American Journal has thus 
described the grave constitutional crisis which faces 
India today. 

“And as the Fifties give way the Sixties the ques- 
tion that India faces is: Can these poor people, 
multiplying at the rate of 9 million a year be kept 
alive under a system of free parliamentary Govern- 
ment > Or will India be force, in a desperate 
attempt to keep its masses from starving to throw 
aside its democratic institutions (as much of Asia 
already has) and adopt in their place the ruthless 
methods of Communist China ?” ‘NEWSWEEK’ 
Dec 14, 1959” 

In this case, there is no need to “strain the law’’ in 
interpreting the scope of the words “for any other pur- 
pose’’. But if necessary, our Courts should not hesitate 
to follow the English example and should not interpret 
the law regardless of the economic emergency facing the 
nation I am not suggesting that the Court should deli- 
berately misinterpret the law even where only one inter- 
pretation is possible. But I cannot subscribe to the view 
that considerations of national emergency may weigh 
with the House of Lords but, in India, must wait out- 
side the gates of the High Courts The Directive 
Principles of State policy which are enshrined in our 
Constitution and have been termed as “fundamental” 
enjoin that the ownership and control of the material 
resources of the community are so distributed as best 
to subserve the common good and the operation of the 
economic system does not result in the concentration 
of wealth and means of production to the common detri- 
ment. Whatever the words “for any other pur- 
pose” in Article 226 mean, they do not entitle any in- 
dividual to hold any scheme of national development 
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to ransom, nor empower the High Court to hold up 
any scheme to preserve that individual’s claim to im- 
munity from competition — an immunity in which he 
has no vested interest but is incidental to a system of 
controls 

So far I have considered Gupta’s right to ask for the 
protection of Article 226, on the assumption that there 
is some basis for his apprehension that the entry of 
three more buses on this route is likely to intensify 
competition as a result of which his rate of profit will 
fall In view of my decision, it is not strictly neces- 
sary to inquire whether his apprehension is well found- 
ed. But, as his claim has been disputed, it is desirable 
that it should be decided. 
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Now, Kashi Prasad Gupta has placed no material 
before the Court to support his allegation that the route 
is ‘uneconomic’, or to show that his apprehension of a 
fall in the rate of his profit has any basis He could 
have filed his account books and profit and loss returns 
but did not It would have been easy for him to prove 
that his bus was running empty or semi-empty or never 
full, by giving statistics showing the average number 
of passengers per trip carried by his bus during the 
material period, both before and after the issue of per- 
mits to the three displaced operators He has not done 
so — ^not even in his rejoinder aSidavit after a challenge 
by the State and the displaced operators to substantiate 
his allegations His one concrete allegation that four 
of the twelve buses operating on this route have to 
stand idle every day has been denied by the other side, 
and it was contended during the appeal that all the 
buses were running The rest of the allegations con- 
sist mainly of vague adjectives and phrases such as “un- 
economic”, ‘‘three were trust in”, “impossible to make 
any respectable margin of profit”, “would suffer grave 
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i960 and irreparable loss”, “deprivation of his only source 
Regional of livelihood” and SO on. There is nothing in it beyond 
the usual complaint of a businessman who would like 
Gorakhpur nothing better than being the only trader in his locality 
Kashi and, whenever a rival business is opened in the area, 
Gupta cries murder before even being hit by competition 
Qhavan j The Court is asked to presume that the mere addition 
of three buses on this route will lead to intensification 
of competition and a consequent fall in the rate of pro- 
fits In my view, the Court cannot and should not 
make any such presumption without some evidence 

Assuming, however, that competition will ina'ease. 
It does not follot\ that this in itself will cause a fall in 
Gupta’s rate of profit from his bus It is not necessari- 
ly against the interests of a businessman to be exposed 
to competition Competition increases efficiency, spurs 
the competing rivals to discover improved techniques 
and may stimulate demand Transport concerns, under 
the stimulus of competition, are known to have made 
common efforts to make the public more travel mind- 
ed by such devices as advertisements popularising places 
of public interest and beauty spots, and otherwise pro- 
moting the cult of travel But if competition stimulates 
efficiency, lack ol it encourages the tendency to conti- 
nue in the old ruts “Why improve when I have a 
guaranteed income ? All I have to do is to keep out 
other competitors”. Fear of legitimate competition 
worries the indolent and the lazy but not the efficient 
who have confidence in their own resourcefulness The 
stimulus of competition awakens new public demands 
which previously slumbered Competition is the mid- 
wife of progress in business and industry, and therefore 
in the public interest. 

It is true that beyond a certain stage, competition 
becomes uneconomic. But there is no evidence that 
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the competition facing Kashi Prasad Gupta by the entry ^ 
of the displaced operators has passed that stage. He was xra\sport 
challenged to prove his allegation but has not cared to .^thomty. 


do so V. 

The State and the displaced operators challenged 
Gupta’s allegations and denied that the route is 
uneconomic, or that he has suffered or is likely to Dhavan, j. 
suffer any fall in profits Ram Avadh Misra states in 
his counter-affidavit that “there is enough scope of traffic 
on the route” otherwise he would not have agreed to 
take permits on it He also asserts “that there is always 
public demand and therefore all the stage carriages are 
being plied daily (Paragraph 4 of the Ram Avadh 
Misra’s counter-affidavit) He has also given reason why 
he regards this route as profitable” Under the five- 
\ear plan new developments are taking place in the dis- 
trict including the places covered by this route and as 
such traffic on the route in question has considerably 
inaeased The mode of living of public has also chang- 
ed and there is ever increasing percentage of travelling 
public and those who therefore assume that Gupta is 
unable to substantiate his allegation that he has suffered 
01 is likely to suffer any loss or fall in the rate of his 
profits as a result of the addition of three new vehicles 
on this route It was argued that prima facie, an m- 
aease in the number of buses is likely to result in a 
fall in Kashi Prasad Gupta’s earnings In my view no 
such presumptioi’ can be made when the economy of 
the country is expanding, its population increasing, the 
standard of life rising, education among the masses 
spreading, and the habit of travel by bus becoming 
quite common among the common people. Pnma facie 
there is no reason to doubt the statement of the trans- 
port authorities that the number of buses was increased 
to meet the heavy increase in passenger traffic There 
are ten other buses running on this route and it can- 



ig6o 

Regional 

Transport 

Authority, 

Gorakhpur 

V. 

Kashi 

Pr\sad 

Gupta 

Dhavan, J 


UO THE INDIAN LAW REPORTS [1961 

not be said with certainty how each o£ them will be 
affected, and i£ so to what extent, by the addition o£ three 
buses The onus was on Gupta to disprove the State’s 
case which he could have done easily by producing his 
account books or the figures o£ passengers transported 
by him during the relevant period He has kept back 
this information and the Court must presume that had 
the information been produced, it would have been un- 
favourable to him Amory v. Delamarie. 

It was argued that even if it be the case that there 
has been an increase in the number of the travelling 
public then, prima facie, Gupta will obtain a smaller 
share in the increased business than he would have done 
had the respondent’s buses not been on the road I do 
not agree Even in a rapidly expanding market the 
profits of a businessman will depend upon his capacity 
to meet the increasing demand. In the motor transport 
business there is limit to this capacity. Kashi Prasad 
Gupta’s permit entitled him to run only one motor bus 
on this route. A bus can accommodate a limited num- 
ber of passengers on a trip and make a limited number 
of trips in a day. It must also comply with any regu- 
lations regarding servicing or repairs Therefore, the 
earnings from a single bus cannot exceed a maximum 
limit whatever be the increase in the size of the travel- 
ling public. Now Kashi Prasad Gupta has kept back 
from this Court information which would have revealed 
whether his vehicle is already running to capacity and 
yielding the maximum profits This information was 
within his exclusive knowledge and was withheld by 
him even after he had been challenged to produce it. 
Therefore, under the law, the Court will make the maxi- 
mum presumption against him and conclude that his 
vehicle is already running to maximum capacity and 
yielding him maximum profits. Amory V. Dalamarie. 
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In any case the court cannot presume that Gupta’s vehi- 
cle xvould have fetched a greater share of the profits if 
the displaced persons buses had not been on the road 

It was further argued that the fact that Gupta has 
thought it worth his while at some expenses to file a 
petition in this Court and to contest these appeals in 
pn7na facie proof that he is likely to suffer loss I am 
afraid I am unable to place such a favourable interpre- 
tation on his conduct The motive for contesting these 
proceedings is just likely to be that he considers this 
route to be lucrative and wants to keep this route as a 
close preserve so that he can apply for some permits in 
the future If he had suffered a loss he would not 
have kept back his account books 

I therefore hold that Kashi Prasad Gupta has failed 
to show any basis for his alleged apprehension that the 
entry of the three displaced operators on the same route 
will intensify competition against him or that his profits 
are likely to fall. 

On merits, I agree with the learned Chief Justice that 
section 68-G(2) gives the Regional Transport Authority 
the power to issue a permit in lieu of compensation to 
a displaced operator whose existing permit has been can- 
celled under section 68 (F) I ivould hoivm^er like to 
add a few reasons of my otvn The Motor Vehicles Act 
regulates the business of carrying passengers in motor 
buses by the imposition of a permit system. Persons 
yvanting to enter this business are entitled to apply for 
a permit under section 45 of the Act. The succeeding 
sections prescribe the manner of disposal of these appli- 
cations and the procedure for granting permits But 
the point to note is that the procedure prescribed in 
section 47 applies to a person who has no peimit 01 
whose permit has expired. In such cases, befoie giant- 
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ing a permit, the Regional Transport Authority must 
follow the procedure laid down in section 47, consider 
any representations made by classes of persons specified 
in that section and pay regard to several matters con- 
nected with the interest of the public generally But 
the procedure under that section cannot apply to a 
person who is to be given a permit in lieu of a cancelled 
permit and can claim it by right The Regional Trans- 
port Authoritv is bound to grant him a permit and 
there is nothing to “consider” 


It is always open to the Legislature to change the pro- 
cedure for granting permits or provide a special pro- 
cedure for grant of permit to special categories of per- 
sons, provided the safeguard in the Constitution against 
discrimination are observed In the case of displaced 
operators whose permits are cancelled on the “nationali- 
sation” of their route, the elaborate procedure under 
section 47 is not to be followed. By the amending Act 
no 100 of 1956, Parliament provided in effect that a 
displaced operator may be offered a permit of an alter- 
native route and if he accepts the offer, he shall not 
be entitled to compensation. [Section 68-G (2)] No 
elaborate procedure is prescribed for the issue of a per- 
mit to such a person. He has to be offered a permit 
and if he accepts the offer the permit must be issued. 
I see nothing wrong or discriminatory in this 


Learned counsel for Kashi Prasad Gupta contended 
that if displaced operators are offered permits in this 
way while other persons have to go through the elabo* 
rate procedure prescribed in Chapter IV, this would be 
discrimination. I do not agree. There is a vital differ- 
ence ebtween a person who has no permit and applied 
for one and another whose permit has been cancelled 
and who accepts an alternative permit in lieu of com- 
pensation to which he is entitled. The former has no 
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vested lights whereas the latter is being deprived of a i960 
property right for which he must be compensated under Rigiomi 
the Constitution There is no discrimination in pro- AurnoRm! 
viding loi a different procedure in the two cases Goiukhplj 

K^->.n 

Section 68 G{s) enjoins that no compensation shall be pr^sw 

payable m respect of any eixsting permit when a per- 

mit for an alternative route or area in lieu thereof has Dhavan, J 
been offered to the holder of the permit and accepted 
by him The provision clearly excludes the applica- 
tion of the elaborate procedure under Chapter IV for 
the grant of a permit under section 68-G(2) The 
grant of a permit under section 47 is discretionary, 
whereas the Regional Transport Authority is legally 
bound to grant a permit under section 68-G (2) after 
the offer of an alternative route has been accepted by 
the displaced operator, and there is no discretion left 
with the Authority in the matter The obligation to 
grant a permit is enforceable under the law as the dis- 
placed operator has surrendered his right to compen- 
sation in consideration of an alternative permit. Any 
consideration” of such displaced operator’s application 
for permit under section 47 must be a farce as it would 
be impossible for the authority to perform its duty 
under that section under the burden of obligation to 
grant a permit under section 68-G (2) It is thus 
clear that the duty to “consider” an application under 
section 47 cannot be reconciled ^with the obligation 
under section 68-G (2) to grant a permit after the offer 
has been accepted The two sections apply to entirely 
different cases. 

I also agree respectfully with the view of the learned 
Chief Justice that the notification of loth of January 
and 6th of January, 1959, under section 68-G and 68-F 
(2) are not invalid and further that the grant of permits 
in appeal no. 11 are not invalid. 
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As already indicated by me, Kashi Prasad Uupta has 
challenged the validity of the very scheme under which 
the permits of the displaced operators on the nationalis- 
ed route were cancelled and they were offered permits 
on the Gorakhpur-Gola route The challenge as on the 
gi'ound that the opinion expressed in the notification that 
It was necessary in the public interest that certain road 
transport services should be operated b} the State Trans- 
port Undertaking was not the opinion of the State 
Government The learned Chief Justice, after examin- 
ing the relevant provisions, has come to the conclusion 
that there is not enough evidence to show whether the 
lequisite opinion was formed by the State Government 
itself or by the Transport Department functioning as 
the State Transport Undertaking. 


Now, 1 agree that the statute requires that the opinion 
under section 68-C should be that of the State Trans- 
port Undertaking and that the State Government 
should, under section 68-D, decide whether the scheme 
should be approved, with or without modifications. 
W'^here the Transport Department of the State Govern- 
ment IS the Stale Transport Undertaking, the distinc- 
tion between the two is somewhat fine, but it is there. 
The various sections are not happily worded, but the 
object appears to be, as the Supreme Court has held, 
that the person or authority which prepares the scheme 
under section 68-C should not sit in judgment on the 
merits of his or its own scheme 


But I am of the opinion that the petitioner in these 
tw'o writ petitions is not entitled to impugne the legality 
of the scheme. All the reasons which this entitle him 
to challenge the legality of the permits issued to the 
displaced operators on the Gorakhpur-Gola route apply 
a fo‘\tioii, against his claim to challenge the legality of 
the scheme. I have held that no legally recognisable 
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right or interest of Gupta will be injured by the issue 
of these permits The scheme w'hich he seeks to in- 
validate is even more remote from his interests, as it 
covers a route in which he has no interest whatsoever 
In my opinion, he is not entitled to challenge it. 

For the reasons detailed in this judgment, I would 
hold that this Court has no jurisdiction to interfere in 
these two writ petitions and that Kashi Prasad Gupta is 
not entitled to ask for any relief I allow both the 
appeals with costs against the respondent Kashi Prasad 
Gupta 

By the Court — This appeal is allowed with costs 
against Sri Kashi Prasad Gupta 
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Appeal dismissed 
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Uejo'ie Ml Justice Nigam and Mr Justice Misra* 
VIKARMA SINGH and others (Appellants) 

V. 

SR] M ATI PARE ATI KUNWAR and others 
(Respondents) 

Limitation Act, 1908, y — If applicable to one who is 

already a party to the suit — Custom, if can vary general 
law — Daughter's daughter if to be excluded from inherit- 
ante — Hindu Law of Inheritance {Amendment) Act, 
1929 

The appeal has arisen out of a suit instituted for damages 
and iccovery of possession of cultivatory plots and the grove. 
The mam points raised are firstly that Srimati Parvati Kunwar 
defendant applied for filing the suit as a plaintiff on 28th 
August, 1950, after the limitation for filing the suit was oter 
as such her claim to recover possession of the property is 
barred b) time, and secondly whether a custom excluding 
daughters would also exclude daughter's daughter from inherit- 
ance when at the time the custom grew the daughter's 
daughter was not an heir under the Hindu Law. 

The Court after considering in detail, 

Held (1) that a mere reading of s 23 of the Limitation 
Act indicates that the provisions of cL (1) of this section are 
not intended to apply to the case of a person who is already 
a pail) to this suit and who is allowed to be transposed fiom 
a detendant to a plaintiff or vice versa, 

(ii) tliat a custom has the effect of making a variation in 
the general law prevailing at the time when such custom 
comes to be recognised. In order, therefore, to deprive a party 
of Its rights which it has under the general law, the custom 
must either expressly exclude him from that right or that the 
intention to exclude must necessarily follow b) implication 
from the words of the proved custom. 

(iii) that a custom excluding daughters from inheritance 
VkOuld not exclude the daughter's daughter from inheriting to 
Uie estate of her maternal grand-father when at the time the 
custoni grew the daughter’s daughter was not an heir under 
the Hindu Law, that is prior to the passing of the Hindu Law 
of Inheritance (Amendment) Act. 

Case law discussed. 


♦Sitting at Lucknow, 
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Second Appeal no 340 of 1952, from a decree of 
K. N. Prasad, Civil Judge, Rae Bareli, dated 15th 
September, i960. 

The facts appear in the judgment. 

R N Shukla and B N Shukla, for appellant. 

P N. Chaudhari, for respondents, 
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Misra, J. ; — ^This appeal has come before us on refer- 
ence by a learned Single Judge of this Court, as in his 
opinion it raises a question of importance and some 
difficulty, touching which there is no decision and that 
it should, therefore, be decided by a Bench. The 
question posed is whether a custom excluding 
daughters would also exclude daughter’s daughter from 
inheiitance when at the time the custom grew, the 
daughter’s daughter was not an heir under the Hindu 
Law 


The appeal has arisen out of a suit instituted by 
lespondents Hansraj Singh and Vindraban Singh for 
damages and recovery of possession of cultivatory plots 
mentioned in Annexure ‘A’ and the grove mentioned in 
Annexure ‘B’ to the plaint The suit was instituted 
against twelve defendants It was alleged in the plaint 
that one Jagannath Singh who was the owner of the 
properti in suit had three daughters Smt. Ramraj 
Kunvar, Smt. Mainatha Kunivar and Smt. Bhoga 
Kum\’’ar. That Hansraj Singh plaintiff no. 1 is the 
son of Smt Ramraj Kunwar, Vindraban Singh plain- 
tiff no. 2 and Smt. Paivati Kunwar defendant no. 12 
(now respondent no. 1) are the son and daughter 
respectively of Smt. Mainatha Kunwar and Rameshwar 
Bux Singh defendant no ii (now respondent no. 4) 
is the son of Smt. Bhoga Kunwar Jagannath Singh 
died before the second settlement and on his death Smt. 
Bhagwani Koer, his widow, succeeded to his property 
is a Hindu widow for her lifetime and that on the 
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death of Smt Bhagwani Koer which took place on 
28th April, 1938, the plaintiffs and defendants nos ii 
and 12 remained as the only heirs of Jagannath Singh 
and Smt. Bhagwani Koer. Lastly, it was alleged that 
defendants nos. i to lo weie in illegal possession over 
the property in suit, hence the plaintiffs were entitled 
to lecover possession of it from defendants nos. i to lo. 
About defendants nos. ii and 12 i. was alleged that 
they had also right in the property but as they did not 
join the plaintiffs in the suit they had been arrayed as 
defendants and that, if they so directed defendants 
11 and 12 could also join as plaintiffs and plaintiffs 
Hansraj Singh and Vmdraban Singh would have no 
objection thereto. According to the plaintiffs the suit 
was filed in the interests of defendants nos 11 and 12 
also. 

The suit was contested by defendants nos 1 to 10 
alone 

On the pleadings of the parties the following issues 
were framed : 

(1) Whether plaintiffs and defendants 11 and 
12 are heirs of Jagannath Singh and Mst. Bhag- 
wani Kunwar If so, they are entitled to inherit 
the entire property in suit 

(2) Is there a local, tribal and family custom 
for exclusion of daughters, daughter’s son, 
daughter’s daughter from inheritance. If so, to 
what effect ? 

{3) Is the suit barred by limitation ? 

(4) What amount of mesne profits are plaintiffs 
entitled to get ? 

(5) What relief, if any, are plaintiffs or any of 
them were entitled ? 

On the evidence the trial Court and the lower appel- 
late Court found that the property in suit did not belong 
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to jagannath Singh exclusively but that it was shared 
half and half by him and his brother Shiva Mangal 
Singh. They found that Smt. Bhagwani held the share 
of Jagannath Singh as a life estate holder but that she 
had become absolute owner by being in possession of 
the share of Shiva Mangal Singh adversely for more 
than twelve years and that therefore it had become her 
stndhan and would pass to her personal hens under 
the Mitalcshara Law They also found that the plaintiffs 
and defendants nos. 11 and 12 were the grandson and 
grand-daughter respectively of Jagannath Singh as 
alleged in the plaint 


Both the Courts repelled the defence contention 
that the suit w'as not within time They found on the 
evidence of record that Smt. Bhagwani Koei died on 
28th April, 1938 and not on 5th April, 1938, as alleged 
by the defendants As the suit was instituted on the 
24th April, 1950, they held that it was ’tvithin time 

The trial Court had dismissed the suit of the plain- 
tiffs on the ground that according to the rewa]-i-am 
prevalent amongst Amethia clan of Thakurs to which 
Jagannath Singh belonged daughters and their issues 
were excluded from inheritance, hence the plaintiffs 
vere not entitled to a decree While holding that Smt. 
Parvati Kunwar was under the Mitakshara Law the 
nearest heir to the stndhan property (half the share in 
propel ty in suit appertaining to Mangal Singh’s share) 
of Suit. Bhagwani Koer, no decree could be passed in 
ber favour as she had not joined as a plaintiff It may 
be mentioned at this stage that Smt Par\ati Kunwar 
had applied before the trial Court on 28th August, 1950, 
to be transposed as a plaintiff but her prayer was reject- 
ed on the 30th October, 1950 She, theiefore, remain- 
ed in the arra-j' of the defendants. 
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Dissatisfied with the judgment and the decree passed 
by the trial Court, Civil Appeal no. 76 of 1951 was 
filed by Hansraj Singh and Vindraban Singh and Smt. 
Parvati Kunwar filed a separate appeal Civil Appeal no. 
75 of 1951- 

In Civil Appeal no. 76 of 1951 Smt. Parvati Kunwar 
was arrayed as respondent no. 12. In that apj>eal she 
filed an application praying that the order passed by 
the trial Court rejecting her application to be trans- 
posed as a olaintiff was incorrect, that she be transposed 
as an appellant in that appeal under Order XLI, rules 
o and 4, Civil Procedure Code and that a decree he 
passed in her favour This prayer was accepted on the 
17th May, 1952 and she was allowed to be transposed 
as an appellant in Civil Appeal no. yh of 1951 ^Iso- 

The learned Civil Julge, Rae Bareli, disposed of the 
two appeals together by one judgment 

Disaa^reeing with the opinion of the trial Court the 
learned Civil Judge held that though the contesting 
defendants had succeeded in proving the reivaj-i-am 
according to which daughters and their sons were 
excluded from inheritance amongst the Amethia clan 
of Thakurs to which Jagannath Singh belonged but, in 
his view, the said reroaj-i-am did not affect the risht of 
Smt Parvati Kunwar to inherit as an heir of Jasrannath 
Singh under the Hindu Law of Inheritance (Amend- 
ment) Act (Act no II of 1929). As the learned Civil 
Judge had permitted Smt. Parvati Kunwar to be trans- 
posed as a plaintiff in the trial Court and as an appel- 
lant before him in Civil Appeal no. 76 of 1951 he 
held that a decree could be passed in her favour. 
Holding that Smt. Parvati Kunwar being the personal 
heir to the stridhan of Smt. Bhagwani and also being 
entitled to inherit the estate of Jagannath Singh under 
the aforesaid Act the lower appellate Court decreed 
Smt Parvati Kunwar’s claim to the entire property in 



ALLAHABAD SERIES 


1 ALL.] 


131 


suit isith profits at the rate of Rs 50 per year for three 
\eais before the date of the suit and up _to the date o£ 
possession from the date of the suit, in Civil Appeal no 
76 of 1951- In the opinion of the lower appellate court, 
Civil Appeal no 75 of 1951 became infructuous, in view 
of the decision in Civil Appeal no. 76 of 1951 and he 
ordeied the former to be struck off In the circums- 
tances of the case the learned Civil Judge ordered the 
parties to bear their own costs in both the lower Courts 

Dissatisfied with the judgment and decree passed by 
the learned Civil Judge, the contesting defendants or 
their legal representatives have come up in second 
appeal to this Court. 

This appeal was first heard by a learned Judge of this 
Court but on account of the circumstances mentioned 
in the beginning of the judgment it has come before 
us. 

Before coming to the mam issue whether the rewaj-i- 
am pleaded in this case has the effect of excluding a 
daughter’s daughter from inheritance, we may dispose of 
one other argument which has been raised on behalf 
of the appellants. It has been urged that Smt. Parvati 
Kunwar applied to be transposed as a plaintiff on 38th 
August, 1950, after the limitation for filing the suit 
IV as over and as such even if she now be treated as 
plaintiff under the oiders of the lower appellate Court, 
her claim to recover possession of the property is 
barred by time. It has been mentioned above that, 
according to the plaintiffs and, also as found by both 
the lower Courts, that Smt Bhagwani Koer died on 
sSdi April. 1938, and, as such, the contesting defen- 
dants urge that Smt Parvati’s claim should be deemed 
to have been instituted on the 28th August, 1950, 
beyond twelve years from 28th April, 1938. Reliance 
in this connection is placed by the appellants on the 
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provisions of section 22 of the Indian Limitation Act 
which luns as follows : 


“ (1) Where, after the institution of a suit, a 
new plaintiff or defendant is substituted or added, 
the suit shall, as regards him, be deemed to have 
been instituted when he was so made a party. 

(2) Nothing m sub-section (1) shall apply to a 
case where a party is added or substituted owing 
to an assignment or devolution of any interest 
during the pendency of a suit or w^here a plain- 
tiff is made a defendant or a defendant is made 
a plaintiff. ” 

A mere reading of this section indicates that the pro- 
visions of clause (1) of this section are not intended to 
apply to the case of a person who is already a party 
to this suit and who is allowed to be transposed from 
a defendant to a plaintiff or vice versa Smt. Parvati 
Kunwar was already defendant no. 12 to the original 
suit, in the circumstances, therefore, it cannot be 
said that by virtue of clause (1) of section 22 of the 
Indian Limitation Act, her claim would be deemed to 
be instituted when she is transposed as a plaintiff but 
that her claim shall be treated to have been instituted 
on the 24th Apiil, 1938 when the suit was instituted by 
Hansraj Singh and Vindraban Singh We, therefore, 
do not agree with the argument of the learned counsel 
foi the appellants that Smt Parvati Kunwar’s claim is 
beyond time. 

Submitting the case of the appellants on the main 
argument about the exclusion of a daughter’s daughter 
from inheritance the learned Counsel has relied on 
the reivaj-i-am as proved by Exs. A-4 and A-5 and oral 
evidence in that behalf and also on the authority of 
some decided cases This reivayt-am is in the form 
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of questions and answers. Question no. 15 which 
relates to the relevant matter is as follows : 

“ Agar koi malik bila aulad pisri mar gawe aur 
sirf dukhtar ya dukhtaran na kat khuda baqi 
lahen, to uska kya haq malik ke milkiyat men 
hai. ” 
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The leply to the question in the rewaj-i-am is as below: 

‘ Agar dukhtar na kat khuda howe to uska 
kuchh haq wa hissa nahin hai. Sirf guzara pati 
ham aur shadi uski shurkayan jaddi jo hissa pate 
ham, karte hain. ” 


The words ‘dukhtaran na kat khuda’ mean an un- 
married daughter It will thus appear from the words 
o- the rewaj-t-am that it was intended to exclude urn 
married daughters from succession The rewaj-i am is 
completely silent about the case of married daughters or 
the issues of daughters. If the custom was to be inferred 
from the rewayt-am contained in Exs. A-4 and A-5 
alone, it is doubtful whether it was intended to exclude 
even a daughter’s son from inheritance who is a legal 
heir to the property of his deceased maternal grandfather 
under the Mitakshara Law However, in the present 
case, as found by both the lower Courts, on the strength 
of the oral evidence it has been pioved that daughters 
and their sons could not be heirs to the property of 
a deceased Amethia Thakur. A custom has the effect 
of making a variation in the general law prevailing at 
the time w'hen such custom comes to be recognized. 
In Older, therefore, to deprive a party of its rights, 
which It has under the general law, the custom must 
eithe: expressly exclude him from that right or that 
the intention to exclude must necessarily follow by 
implication from the words of the proved custom. The 
daughtci’s daughter was never recognized as an heir to 
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a deceased male owner under the Hindu Law at least 
in these parts of the country. It was for the first time 
in 1929 that by virtue of the piovisions of the Hindu 
Law of Inheritance (Amendment) Act (Act no. II of 
1929) which altered the order of succession in the 
Hindu Law and permitted a son’s daughter, daughter’s 
daughter, sister and sister’s son to be heirs of a deceas- 
ed Hindu male owner and to rank them as heirs in 
the specified order of succession next after a father’s 
fathei and before a father’s brother. The act was en- 
acted in a reformative spirit with a view to bringing 
ancient rules of Hindu succession into confirmity with 
what are regarded as the changing conditions and senti- 
ments of present day Hindu society. The act selected 
certain relatives including a daughter’s daughter and 
gave them a prefeiential place in the order of succes- 
sion, irrespective of their sex, over more remote rela- 
tives, on the ground that, judged by the pure test of 
blood relationship to the deceased owner, they are 
nearer heirs than those superseded by the provisions of 
the Act. Reference may in this connection be made 
with advantage to an unreported case decided by a Full 
Bench of the late Oudh Chief Court in First Civil 
Appeal no. 81 of 1956 Dalsinger Singh v. Mst Jainath 
Kuer in which it was held : 


“ The Hindu Law of Inheritance (Amendment) 
Act (II of 1929) applies not only to persons who 
were heirs under some sub-schools of the Mitak- 
shara but also to son’s daughter, daughter’s dau- 
ghter, sister and sister’s son, in all the provinces 
governed by the Mitakshara and makes them heirs 
in those provinces. ” 

The rewa]-i-am proved in this case dates back to a 
time long before the year 1929. It, therefore, could 
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not have been intended to adversely affect the right o£ 
succession of a daughter’s daughter which, as mentioned 
above, was recognised for the first time in 1929. The 
exclusion of a daughter’s daughter from inheritance 
cannot be inferred even by necessary implication from 
the words of the rewaj-i-am quoted above. To us it 
appears that in the present case, but for the oral evid- 
ence which has been accepted, the rewaj-i-am would 
not exclude even a daughter’s son from inheritance 
amongst the Amethia clan of Thakurs We, therefore, 
do not see any force in the argument of the learned 
Counsel for the appellants that the custom proved in 
this case would exclude Smt. Parvati Kunwar, a dau- 
ghter’s daughter of Jagannath Singh from inheritance 
to his estate. 

number of cases have been cited to support th<^ 
argument that even before the passing of Act II of 1920 
a daughter’s daughter was recognized as an heir to a 
deceased male owner under the Mitakshara Law, and 
hence the custom proved in the case would be deemed 
to excludq a daughter’s daughter also from inheritance 
by implication. Amongst the cases cited by the learned 
Counsel for the appellants, reliance has been mainlv 
placed on a case reported in Bansidhar v Ganeshi (1) 
On the circumstances of the case, a Bench of this Court 
held that in the absence of preferential male heirs a 
daughter’s daughter is heir to her maternal grand- 
father. In that case one Rai Singh had sold some land 
stipulating that if the vendee wanted to sell the pro- 
perty at any time he w^ould sell it back only to Rai 
Singh himself for the price he had purchased it from 
Rai Singh and that the vendee could sell it to an out- 
sider if Rai Singh refused to purchase the same. The 
'lendee in contravention of this stipulation sold 1 /6th 
of the propertv to a stranger On the death of Rai 
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Singh his daughter’s daughter and the latter’s son sued 
the vendee for the recovery of the share of the property 
which the vendee had sold to an outsider In the 
appeal before the High Court it appears, the counsel for 
the vendee conceded that in the absence of preferential 
male heirs the appellant Smt Ganeshi was heir to her 
maternal grandfather Rai Singh. The decision noted 
above came for discussion in a later case reported in 
Jagan Nath v Champa and Kishen Dei (i) where 
the view taken in that case was dissented from. In 
the latter case it was held that in the case of Hindus 
governed by the Mitakshara Law no females except 
those expressly named in the Mitakshara Law as heirs 
can inherit A grand-daughter therefore, cannot succeed 
to the estate of her grandfather. This latter view was 
in conformity with the opinion expressed in an earlier 
case decided by a Bench of this Court in Gauri Sahai v. 
Rukko (2) The decision in this case was affirmed by 
a Full Bench of the Court in the case of Jagat Narain 
V. Sheo Das (3) holding that according to the law of the 
Mitakshara none but females expressly named can 
inherit. The case related to the claim of a sister to 
succeed to the estate of a Hindu deceased and their 
Lordships held that as sister was not named in the list 
of heirs to a deceased Hindu under the Mitakshara Law, 
she was not entitled to succeed to the estate of the 
deceased The observations made regarding the right 
of a sister to succeed to the estate of a brother under 
the Mitakshara Law equally applied to a daughter’s 
daughter because she too was not mentioned as an heir 
to her maternal grandfather prior to 1929 The pro- 
nouncement given in the case reported in Bansidhar v 
Ganeshi (4) besides being given on the admission of 
the parties, contains no reasons for the view that a 
daugl Iter’s daughter was an heir to her maternal grand- 
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father in the absence of preferential male heirs. As i960 
pointed out in Jagan Nath v. Champa and Kishen Dei 

(1) , the two earlier cases that is Gauri Sahai v. Rukko 

(2) and Jagat Narain v. Sheo Das (3) were not brought Srimati 
to the notice of their Lordships when they decided the ku^a” 
case of Bansidhar v. Gan 0 shi (4). In this view of the 
matter we held that a daughter’s dau^ter was not an 

heir to die estate of the deceased maternal grandfather 
under the Mitakshara Law as administered in this State 
prior to the passing of the Hindu Law of Inheritance 
(Amendment) Act (Act no. II of 1929) and as such a 
custom which originated long b^ore she came to be 
recognized as an heir will not exclude her from succes- 
sion. 


Ihe learned Counsel for the appellants has again 
referred to a case reported to in XII Oudh Cases 63 
Sheomangal Singh v. Jagpal Singh (5) and has argued 
that on the analogy of this case it should be decided 
that the custom proved in the present case should be 
taken as intended to exclude a daughter’s daughter 
from inheriting to the estate of her maternal grand- 
father. In this case a Bench of the Court of the l ate 
Judicial Commissioner of Oudh held that the object 
of the Thakurs of Oudh in excluding daughters from 
succession being to preserve the inheritance of the land 
in the tribe and family to which it has belonged, the 
exclusion of the daughters necessarily implied the ex- 
clusion of daughter’s sons as well. Their Lordships 
further held that where the wajib-ul-arz prepared at 
the dictation of Thakur Zamindars of the village in 
suit related the custom of exclusion of daughters alone, 
held, that it was intended to express thereby that their 
sons were likewise excluded with themselves. 
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